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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
PHILADELPHIA DIVISION
JENNIFER SWEDA, ET AL.,
Plaintiffs,
v.

No. 2:16-cv-4329-GEKP

THE UNIVERSITY OF PENNSYLVANIA, ET
AL.,
Defendants.

PLAINTIFFS’ MOTION FOR AWARD OF ATTORNEYS’ FEES,
CLASS REPRESENTATIVE AWARDS AND EXPENSES
Under Federal Rules of Civil Procedure 23(h) and 54(d)(2), Plaintiffs move that the Court
approve an attorneys’ fee award to Class Counsel of $4,333,333 (one-third of the monetary
recovery), reimburse Class Counsel’s reasonable litigation expenses of $369,857, and grant
awards of $25,000 each for the Class Representatives.
Class Counsel’s perseverance in excessive fee litigation and diligent work in this case
achieved a monetary settlement in the amount of $13,000,000 and avoided the inevitable delay
and substantial risk of non-recovery for the Class. The requested percentage of the settlement
fund is comparable to attorneys’ fees awards in similar cases. Based on the relevant factors, and
for the reasons stated in Plaintiffs’ supporting memorandum and declarations, Plaintiffs
respectfully request that the Court grant their motion.
Pursuant to L.R. 7.1.(b) Plaintiffs’ have conferred with Defendants and this motion is
uncontested.
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Dated: August 27, 2021

Respectfully submitted,
/s/ Heather Lea
_
Jerome J. Schlichter (admitted pro hac vice)
Troy A. Doles (admitted pro hac vice)
Heather Lea (admitted pro hac vice)
Sean E. Soyars (admitted pro hac vice)
SCHLICHTER, BOGARD & DENTON, LLP
100 South Fourth Street, Ste. 1200
St. Louis, MO 63102
(314) 621-6115, Fax: (314) 621-5934
Lead Counsel for Plaintiffs
David Promisloff (ID# 200971)
PROMISLOFF LAW, P.C.
5 Great Valley Parkway, Suite 210
Malvern, PA 19355
Phone: (215) 259-5156
Fax: (215) 600-2642
david@prolawpa.com
Local Counsel for Plaintiffs
CERTIFICATE OF SERVICE

I certify this document filed through the ECF system will be sent electronically to the
registered participants as identified on the Notice of Electronic Filing (NEF) and paper copies
will be sent to those indicated as non-registered participants on August 27, 2021.

/s/ Heather Lea
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INTRODUCTION
After five full years of litigating this case and persevering through numerous challenges,
Class Counsel achieved a substantial result for the participants in the University of Pennsylvania
Matching, Supplemental Retirement Annuity, and Basic Plans (collectively “Plan” or “Plans”).
Similar cases against universities have been dismissed, some have obtained summary judgment
for defendants, and after trial of such a case, New York University prevailed on the merits. This
case was dismissed, with recovery obtained for the class only because of Class Counsel’s
successful appeal and resulting reversal. Class Counsel leveraged its unparalleled experience and
success in defined contribution ERISA litigation over the past 14 years to achieve this
outstanding settlement. By settling the case at this stage, Class Counsel avoided the uncertainty
of dispositive motions, the possibility of loss at trial, and if unsuccessful at trial, the inevitable
delays a certain appeal would bring. Indeed, this case was resurrected from the worst result for
the class – dismissal – and posed substantial additional risks when dispositive motions were
filed, and trial was scheduled.
Class Counsel’s commitment to this case was unwavering. Indeed, Class Counsel’s
reputation of commitment to defined contribution cases was earned by filing the first ever
excessive fee case on behalf of defined contribution plans. At the time, no one, including the
Department of Labor, had brought such a case. Class Counsel provided each case with enormous
commitments of time and money, investing all necessary expenses and carrying those expenses
for potentially a decade or more.
Under the common fund doctrine, the Court should award Class Counsel a contingency fee
award of $4.3 million (one-third of the monetary recovery) plus expenses of $369,857.
Fed.R.Civ.P. 23(h); US Airways, Inc. v. McCutchen, 569 U.S. 88, 96 (2013) (“Under [the
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common fund doctrine], ‘a litigant or a lawyer who recovers a common fund for the benefit of
persons other than himself or his client is entitled to a reasonable attorney’s fee from the fund as
a whole.’”) (quoting Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980)). In ERISA class
actions, a one-third contingency fee is the market rate. Courts have repeatedly awarded such an
amount to Class Counsel for their industry-leading work. Such an award is both appropriate and
reasonable considering the risk and results in this case, the standards established by the Third
Circuit, and fee awards of other courts in similar cases. A lodestar cross-check analysis, though
not required, confirms the reasonableness of the fee request and demonstrates that it is well
below other approved fees.
Class Counsel further requests this Court grant each Class Representative compensation in
the amount of $25,000 for their significant time, involvement, risk incurred, and dedication to
this lawsuit.
BACKGROUND
I.

Plaintiffs’ claims
Plaintiffs filed their complaint on August 10, 2016. Doc. 1. They amended their complaint

as of right under Rule 15(a)(1)(B) on November 21, 2016. Doc. 27. Plaintiffs asserted seven
counts against Defendants. In Counts I and II, Plaintiffs alleged Defendants breached their duty
of loyalty and prudence under 29 U.S.C. §1104(a)(1)(A)–(B) and committed prohibited
transactions under §1106(a)(1) by locking the Plan into providing the CREF Stock Account,
regardless of its performance or fees, and locking the Plan into TIAA’s recordkeeping services.
In Counts III and IV, Plaintiffs alleged that Defendants breached their duties of loyalty and
prudence under 29 U.S.C. §1104(a)(1)(A)–(B) and committed prohibited transactions under
§1106(a)(1) by using two vendors instead of a single recordkeeper, allowing those recordkeepers
to receive unreasonable compensation, failing to prudently monitor and control recordkeeping
2
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expenses, and failing to solicit bids from other recordkeepers. Under Counts V and VI, Plaintiffs
assert that Defendants breached their duties of loyalty and prudence under 29 U.S.C.
§1104(a)(1)(A)–(B) and committed prohibited transactions under §1106(a)(1) by failing to
prudently monitor Plan investment options, resulting in the use of high-cost and underperforming
funds compared to alternatives available to the Plan. Under Count VII, to the extent Defendants
delegated any of their fiduciary duties, Plaintiffs alleged that Defendants failed to prudently
monitor the actions of those individuals. Class Counsel devoted over 346 hours (or 4.26% of the
total hours) investigating claims before filing, obtaining publicly available documents,
examining participant communications, developing legal theories, meeting with clients, drafting
the complaint, and drafting the amended complaints. Lea Declaration (“Lea Decl.”) ¶13-21.
II.

The status of the litigation
For over four years, the parties engaged in hard-fought litigation. On January 5, 2017,

Defendants moved to dismiss the amended complaint. Doc. 33. The briefing was detailed and
comprehensive. Defendants filed over 33 pages of briefing, attaching numerous exhibits. Docs.
33, 33-1 through 33-12. Plaintiffs likewise filed a lengthy opposition to Defendants’ motion.
Doc. 36. On September 21, 2017, the Court granted Defendants’ motion. Doc. 57. In reviewing
and analyzing Defendants’ motion to dismiss and responding to it, Class Counsel devoted 191
hours (or 2.35% of total hours). Lea Decl. ¶22-23.
Plaintiffs appealed the Court’s dismissal, which was overturned for Counts III and V and
remanded for further proceedings. Sweda v. Univ. of Penn., 923 F.3d 320 (3d Cir. 2019).
Defendants sought a stay to the remand while they petitioned the Supreme Court, which the
Third Circuit denied. Sweda v. Univ. of Pennsylvania, No. 17-3244 (3d Cir. Aug. 21, 2019).
Subsequently, Defendants’ Petition for Writ of Certiorari to the Supreme Court was also denied.
Univ. of Pennsylvania v. Sweda, 140 S.Ct. 2565 (2020). In total, Class Counsel devoted 365
3
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hours (or 4.48% of the total hours) successfully prosecuting the appeal and opposing the
certiorari petition to the Supreme Court. Lea Decl. ¶24.
After the remand from the Third Circuit, the parties negotiated an agreement on the process
for discovery of electronically stored information (“ESI”) and other documents, including
agreement on custodians, other sources of ESI, and search terms. During discovery,
approximately 15,000 documents were produced, totaling 1,012,546 pages. Lea Decl. ¶25.
Defendants and third parties issued a total of 28 separate productions, spanning more than a year.
Lea Decl. ¶27. Class Counsel reviewed and analyzed every document produced, separating and
creating a core set of important, unique documents used for depositions, experts, and settlement
negotiations. Lea Decl. ¶28. The process of finding, identifying, and analyzing relevant and
important documents is a time-consuming task because the documents were not produced with
any sense of order and there was no one available to Class Counsel (other than through the
formal deposition process) to guide, interpret, or assist in understanding the documents
produced. Lea Decl. ¶29. The time spent identifying and analyzing the core documents is a
critical component of deposition preparation and expert analysis. This is particularly true when
the discovery period reached back to January 1, 2010. Lea Decl. ¶29. Without a full effort to
review, analyze, and organize the documents, Class Counsel could not have developed the
necessary facts. Lea Decl. ¶29. Class Counsel devoted over 2,208 hours (or 27.11% of the total
hours) on discovery-related tasks. Id. ¶30.
Class Counsel took seven lengthy fact depositions of current and former employees. Lea
Decl. ¶31. They also worked closely with each of the six Class Representatives for their
depositions, which required extensive preparation time in addition to the actual deposition
defense. Id. The preparation time included examination and analysis of extensive documents

4
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relating to the named plaintiff and the claims in this case. Id. ¶31-33. In preparing for all thirteen
depositions, Class Counsel performed multiple searches of the entire production database,
reviewed thousands of documents, and reviewed prior deposition testimony. Id ¶33. Importantly,
Class Counsel identified highly qualified and experienced experts to guide them through the
complex financial, investment, and regulatory issues. Id. ¶35-37. In total, Class Counsel spent
over 3,284 hours (or 40.33% of the total hours) preparing for depositions, taking and defending
depositions, and following up on depositions. Id. ¶32.
After completing fact discovery, Class Counsel continued working with experts, engaging
with them regarding their analysis of documents produced by Defendants and third parties, and
assisting with the preparation of their necessary disclosures under Rule 26(a)(2). Lea Decl. ¶3537. Class Counsel worked with both consulting experts and experts preparing reports to be
disclosed under Rule 26(a)(2) and the Court’s scheduling orders. Id ¶36. These experts are highly
sophisticated and experienced with fiduciary practices, 403(b) plan recordkeeping and
administrative services, investment oversight, and prudent plan design. Id ¶36. Class Counsel
were ready to proceed with detailed expert reports when the parties agreed to settle this case
prior to the disclosure of experts Id. ¶36. In total, Class Counsel devoted over 1443 hours (or
17.73% of the total hours) to finding experts, determining the qualifications of experts, and
working with experts. Id ¶37.
Class Representatives worked with Class Counsel to prepare a motion to certify the class,
including personal declarations that were attached to the motion filed on September 15, 2020.
Docs. 84, 84-2 through 84-8. Defendants filed their opposition on November 3, 2020, and
Plaintiffs filed their reply brief on November 24, 2020. Docs. 91, 92. Class Counsel devoted over
118 hours (or 1.45% of the total hours) to class certification. Lea Decl. ¶34.

5
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III.

Settlement and Preliminary Approval
During briefing on class certification, the parties discussed the possibility of a settlement.

Lea Decl. ¶38-39 These discussions covered a period of four weeks and involved intense, armslength negotiations. Id. ¶38. Ultimately, the parties reached an agreement to settle the case that
culminated in the preparation, negotiation, and execution of the Settlement Agreement. Id. ¶38.
In addition, Class Counsel prepared and negotiated the form and content of the ancillary
documents related to the settlement, including notices, claim forms, and a proposed order. Id.
¶40 Class Counsel also prepared the Motion for Certification of the Settlement Class and the
Motion for Preliminary Approval. Docs. 94, 95.
On November 30, 2020, shortly after concluding the class certification briefing, the parties
notified the Court that an agreement had been reached. Doc. 93. A motion for preliminary
approval of the settlement was filed on January 14, 2021, attaching the signed Settlement
Agreement. Docs. 95, 95-2. In this filing, the parties asked the Court to certify a Settlement Class
defined as:
All persons who participated in the Plans at any time during the Class Period –
August 10, 2010 through January 14, 2021—including any Beneficiary of a
deceased person who participated in one or more of the Plans at any time during
the Class Period, and any Alternate Payee of a person subject to a Qualified
Domestic Relations Order who participated in one or more of the Plans at any
time during the Class Period. Excluded from the Settlement Class are each of the
individual members of the Investment Committee during the Class Period.
Docs. 95-2, 102 (capitalized terms are defined in the Settlement Agreement. Doc. 95-2). The
Court preliminarily certified this Settlement Class and preliminarily approved the settlement on
June 29, 2021. Doc. 102. In this order, the Court appointed Jennifer Sweda, Benjamin Wiggins,
Robert Young, Faith Pickering, Pushkar Sohoni, and Rebecca Toner as Class Representatives
and Schlichter Bogard & Denton LLP as Class Counsel. Id. at 7. Between settlement discussions,
negotiation of detailed terms of the settlement, preparing the necessary settlement documents,
6
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and finding and engaging a Settlement Administrator, Escrow Agent, and Independent Fiduciary
(engaged to approve the settlement as required by ERISA), Class Counsel devoted over 187.4
hours (or 2.3% of the total hours). Lea Decl. ¶39.
ARGUMENT
I.

Class Counsel’s attorneys’ fee request is appropriate and reasonable.
Class Counsel is entitled to a reasonable fee award from the common fund. Fed.R.Civ.P.

23(h); Boeing Co., 444 U.S. at 478; Williams v. Aramark Sports, LLC, 2011 WL 4018205, at *10
(E.D. Pa. Sept. 9, 2011). The Third Circuit favors the percentage-of-recovery method in common
fund cases “because it allows courts to award fees from the fund ‘in a manner that rewards
counsel for success and penalizes it for failure.’” In re Rite Aid Corp. Securities Litigation, 396
F.3d 294, 300 (3d Cir. 2005) (citations omitted).
District courts in the Third Circuit analyze these ten factors to determine the reasonableness
of a percentage-of-recovery fee award:
(1) the size of the fund created and the number of beneficiaries,
(2) the presence or absence of substantial objections by members of the class to the
settlement terms and/or fees requested by counsel,
(3) the skill and efficiency of the attorneys involved,
(4) the complexity and duration of the litigation,
(5) the risk of nonpayment,
(6) the amount of time devoted to the case by plaintiffs’ counsel,
(7) the awards in similar cases,
(8) the value of benefits attributable to the efforts of class counsel,
(9) the percentage fee that would have been negotiated had the case been subject to
a private contingent fee agreement at the time counsel was retained, and
(10) any innovative terms of the settlement.
Huffman v. Prudential Ins. Co., 2019 WL 1499475, at *6 (E.D. Pa. April 5, 2019)(citing Gunter
v. Ridgewood Energy Corp., 223 F.3d 190, 195, n.1 (3d Cir. 2000) and In re Prudential Ins. Co.
of Am. Sales Practices Litig., 148 F.3d 283, 336-340 (3d Cir. 1998)). “The most critical factor in
determining a fee award’s reasonableness is the degree of success obtained[.]” Farrar v. Hobby,
7
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506 U.S. 103, 114 (1992) (citations omitted). The Third Circuit considers Factors 4 (complexity
and duration of the case) and 7 (the awards from similar cases) to be relatively more important.
In re Rite Aid, 396 F.3d at 301 (citations omitted). As shown below, each factor supports Class
Counsel’s requested fee of one-third of the monetary relief. This fee is substantially less than
one-third of the overall value of the settlement when including valuable non-monetary relief and
the tax deferred nature of the monetary compensation.
A. The size of the fund created, the number of beneficiaries, and the value of the
benefits attributable to the efforts of Class Counsel (Factors 1 and 8)
Class Counsel obtained a substantial $13 million monetary award for the Class. The benefits
of settlement reaped now, as opposed to after additional years of litigation, provide significant
value to the Class and avoid the uncertainty of future rulings. Rather than waiting “as long as a
decade as other classes in similar 401(k) cases have to do,” Class Members will receive
compensation and the ability to invest their proceeds immediately in a tax-deferred vehicle,
allowing more value to be derived from a settlement now than had it occurred years later. Kruger
v. Novant Health, Inc., No. 14-208, 2016 WL 6769066, at *5 (M.D.N.C. Sept. 29, 2016).
Moreover, the Investment Company Institute estimates that the present added benefit of tax
deferral for 20 years is an additional 18.6% on the principal value, 1 making the actual value to
the Class of the monetary portion of the settlement $15,418,000. Thus, Class Counsel’s
requested fee is 28.1% of the true value to Class Members even before the value of non-

1

Peter Brady, Marginal Tax Rates and the Benefits of Tax Deferral, Investment Company Institute, Sept. 17,
2013, available at http://www.ici.org/ viewpoints/view_13_marginal_tax_and_deferral; Abbott v. Lockheed Martin
Corp., No. 06-701, Doc. 497 at 37 (S.D. Ill. Apr. 14, 2015) (report of the special master) (citing Investment
Company Institute report).
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monetary relief is considered. 2
The Court must also consider the value of the non-monetary relief when evaluating the
overall benefit to the class. In re Home Depot Inc., 931 F.3d 1065, 1093-4 (11th Cir. 2019)
(crediting counsel in the settlement for relief that was “‘substantially motivated by the pendency
of this litigation.’”) “Considering the non-monetary benefits and relief created by counsel’s
efforts is important because it encourages attorneys to obtain meaningful affirmative relief.”
Kruger, 2016 WL 6769066, at *3; see also Poertner v. Gillette Co., 618 Fed. Appx. 624, 630
(11th Cir. 2015) (“flawed” approach to exclude nonmonetary benefit in calculating attorneys’ fee
percentage).
After this lawsuit was filed, almost every issue identified in the Second Amended Complaint
was rectified. 3 Specifically:
1. The Plans’ recordkeeping and administrative services were consolidated to a single
recordkeeper after a competitive process to ensure market rate fees;
2. The Plans’ investment lineup was streamlined from 118 funds to a claimed best-in-class
lineup of 18 funds;
3. All funds in the current lineup are, and will remain, invested in the lowest share class;
4. Defendants engaged a consulting expert to advise them on the Plans’ investments;
5. Imprudent, underperforming, duplicative, and expensive funds were removed from the
Plans, including all identified by the Second Amended Complaint with only one
exception. Even for the one exception, Defendants undertook a process with an
independent consultant to determine the prudence of including the fund.

2

$4,333,333 divided by $15,418,000 equals .281, or 28.1 percent.
Defendants do not oppose the fee award or case contribution awards requested in this motion and agreed not to
do so as a condition of the settlement. Defendants’ non-opposition should not be construed as expressing any
agreement with Plaintiffs’ suggestion that Defendants’ various post-litigation actions with respect to the Plan’s
ongoing management (e.g., securing reduced recordkeeping fees, consolidating to a single Plan recordkeeper,
modifying the Plan’s investment lineup, or retaining a third-party investment consultant) were causally related to
Plaintiffs’ filing of this action. Defendants likewise should not be construed as adopting the assertions and
conclusions contained the Declaration of Stewart Brown or any other declaration offered in support of Plaintiffs’ fee
request. Finally, Defendants strongly disagree with Plaintiffs’ negative characterizations of the Plan’s investments
and fees, deny Plaintiffs’ various allegations of breach of fiduciary duty, and generally deny any alleged ERISA
violations or other wrongdoing concerning the management of the Plan.
3
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Docs. 69, 95-2; Lea Decl. ¶41. Class Counsel will be monitoring compliance with various nonmonetary conditions of the settlement for three years at no cost to the Plans. Doc. 95-2, p. 29
¶13.4. Defendants will provide regular reporting to Class Counsel. Doc. 95-2, pp. 25-26.
Defendants will also complete another round of competitive bidding for recordkeeping and
administrative services in three years, which assures that a reasonable fee for those services will
be continued. Doc. 95-2, pp. 25-26. An important and innovative part of the settlement’s
affirmative relief is the strict prohibition on TIAA (the Plans’ recordkeeper) from using the
confidential information of Plan participants to market non-Plan related products and services.
Doc. 95-2, p. 26, ¶10.8. Class Counsel were the only law firm to insist on this as part of a
university or any other settlement of an ERISA excessive fee case. See e.g. Cassell v. Vanderbilt
Univ., No. 16-2086, Doc. 174 at 4 (M.D.Tenn. Oct. 22, 2019). This will protect current and
future Plan participants from misleading solicitations by TIAA using participants’ confidential
financial information. This behavior by TIAA was the subject of recent action by the SEC and
the New York Attorney General, which was released after the settlement in this case. TIAA
violated securities law, among others, and will pay fines and penalties totaling $97 million. 4
These issues have been addressed either because of the lawsuit or the affirmative relief
provisions of the Settlement Agreement. In re Home Depot, 931 F.3d at 1094 (crediting counsel
in the settlement for relief that was “‘substantially motivated by the pendency of this
litigation.’”). While it is challenging to assign monetary value to most of the affirmative relief
achieved because of this lawsuit, the value is substantial and will continue to grow with time.

4

See https://www.sec.gov/news/press-release/2021-123. See also J. Manganaro, Dissecting TIAA Subsidiary’s $97
Million SEC Rollover Settlement, PlanAdvisor (July 16, 2021) (https://www.planadviser.com/dissecting-tiaasubsidiarys-97-million-sec-rollover-settlement/)(describing TIAA’s misleading and conflicted meetings with defined
contribution plan participants where they were “pressured by TIAA to move their investments from low-cost,
employer-sponsored retirement plans to higher-cost, individually managed accounts” that “generated hundreds of
millions of dollars in fees for TIAA—without providing commensurate performance benefits to the investors in
question.”)
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Despite the general ambiguity of assigning a value to the non-monetary relief, a value for the
competitive bidding process for the Plans’ recordkeeping and administrative services can be
determined. The Plans will benefit from two rounds of competitive bidding processes for these
services: one that occurred just before the settlement period and one that will occur within three
years of the settlement. The value achieved by these processes spans over at least a six-year
period. Doc. 95-2 pp. 25-26. As a result of the settlement, the Plans will save $25.4 million over
a six-year period in recordkeeping and administrative expenses. 5 Adding this $25.4 million to the
settlement payment of $13 million and the 18% added benefit of tax deferral provides over $38
million in value created for the Settlement Class. Using this metric, Class Counsel’s requested
fee of $4.3 million is only 11% of the value created for the Class. 6
Not only was Class Counsel the only firm to investigate and bring this case, but no excessive
fee case against fiduciaries of a university retirement plan had ever been brought in the United
States before August 2016, the month this case was filed. The $38 million in value generated by
the non-monetary relief implemented after initiating this case and reaching this Settlement, along
with the monetary payments, are solely attributable to Class Counsel. Thus, both factors 1 and 8
support approval of Class Counsel’s requested fees.

5

See Stewart Brown Declaration ¶10.
$4,333,333 divided by $38 million equals 0.11, or 11 percent. The number of Class members will not be known
until former participant claim forms are returned next month. If the benefit to the Class was calculated using the
known 40,000 current participants in the Plans, the total value generated for the Class (including estimated value for
tax deferrals and monetizing the competitive bidding) would be over $1,000. “Similar recoveries have been
described as ‘excellent’ or ‘substantial’ in other ERISA cases in this District.” Stevens v. SEI Invs. Co., No. 184205, 2020 WL 996418, at *10 (E.D. Pa. Feb. 28, 2020) (citations omitted).
6
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B. The skill and efficiency of the attorneys involved (Factor 3) 7
“Class Counsel’s skill and efficiency is ‘measured by the quality of the results achieved, the
difficulties faced, the speed and efficiency of the recovery, the standing, experience and expertise
of the counsel, the skill and professionalism with which counsel prosecuted the case and the
performance and quality of opposing counsel.’” Stevens v. SEI Invs. Co., No. 18-4205, 2020 WL
996418, at *11 (E.D. Pa. Feb. 28, 2020).
Other Courts have noted that Class Counsel “pioneer[ed] the field of retirement plan
litigation.” Abbott v Lockheed Martin Corp., No. 06-701, 2015 WL 4398475, at *1 (S.D.Ill. July
17, 2015). Class Counsel is the “preeminent firm” in excessive fee litigation, having “achieved
unparalleled results on behalf of its clients” in the face of “enormous risks.” Nolte v. Cigna
Corp., No. 07-2046, 2013 WL 12242015, at *2–4 (C.D. Ill Oct. 15, 2013). Class Counsel are
“experts in ERISA litigation,” Krueger v. Ameriprise Fin., Inc., No. 11-2781, 2015 WL
4246879, at *2 (D. Minn. July 13, 2015) (citation omitted), and “highly experienced,” In re
Northrop Grumman Corp. ERISA Litig., No. 06-6213, 2017 WL 9614818, at *4 (C.D. Cal. Oct.
24, 2017). All of the above cases were ERISA excessive fee cases brought by Class Counsel.
Courts across the country have recognized the reputation, skill, and determination of Class
Counsel in pursuing relief on behalf of retirement plan participants. In 2020, for example, U.S.
District Judge Blackburn, of the District of Colorado, wrote that Class Counsel “have shown
their ability by achieving the excellent result obtained for the class” and “admirably served as
private attorneys general in this instance, fulfilling one of the purposes of ERISA.” Troudt v.
Oracle Corp., No. 16-175, Doc. 236 (D. Colo. July 10, 2020). In addressing the efforts of Class

7

As of the filing date, no objections to the settlement or the award of fees to Class Counsel have been received.
Factor 2 will be addressed in the motion seeking final approval of the settlement, which will be filed after the
objection deadline on September 27, 2021.
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Counsel in a similar ERISA excessive fee case, U.S. Chief District Judge Osteen, of the Middle
District of North Carolina, noted:
Class Counsel’s efforts have not only resulted in a significant monetary award to
the class but have also brought improvement to the manner in which the Plans are
operated and managed which will result in participants and retirees receiving
significant savings in the coming four years.
Kruger, 2016 WL 6769066, at *3.
On June 24, 2019, U.S. District Judge Eagles, of the Middle District of North Carolina,
“recognized the experience, reputation, and ability” of Plaintiffs’ counsel and found that the firm
“demonstrated diligence, skill, and determination in this matter and, more generally, in an area of
law in which few attorneys and law firms are willing or capable of practicing.” Clark v. Duke,
No. 16-1044, 2019 WL 2579201, at *3 (M.D.N.C. June 24, 2019). In another ERISA class
action, Judge Eagles recognized the “skill and determination” of Class Counsel and noted that
“[i]t is unsurprising that only a few firms might invest the considerable resources to ERISA class
actions such as this, which require considerable resources and hold uncertain potential for
recovery.” Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519, at *3 (M.D.N.C. May 6,
2019).
U.S. District Judge McDade, of the Central District of Illinois, speaking of Class Counsel,
observed that achieving a favorable result in this type of case required extraordinary efforts
because the “litigation entails complicated ERISA claims.” Martin v. Caterpillar, Inc., No. 071009, 2010 WL 3210448, at *2 (C.D. Ill. Aug. 12, 2010). U.S. District Judge Baker from the
Central District of Illinois, speaking of Class Counsel, observed:
The law firm Schlichter, Bogard & Denton is the leader in 401(k) fee litigation . . .
[T]he fee reduction attributed to Schlichter, Bogard & Denton’s fee litigation and
the Department of Labor’s fee disclosure regulations approach $2.8 billion in
annual savings for American workers and retirees.
Nolte, 2013 WL 12242015, at *2 (internal citations omitted).
13
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Numerous other judges have commended the work of Class Counsel in ERISA matters. U.S.
District Judge Murphy stated:
Schlichter, Bogard & Denton’s work throughout this litigation illustrates an
exceptional example of a private attorney general risking large sums of money and
investing many thousands of hours for the benefit of employees and retirees . . . .
Litigating the case required Class Counsel to be of the highest caliber and
committed to the interests of the participants and beneficiaries of the General
Dynamics 401(k) Plans.
Will v. Gen. Dynamics Corp., No. 06-698, 2010 WL 4818174, at *2 (S.D. Ill. Nov. 22, 2010).
After recognizing “their persistence and skill of [Class Counsel’s] attorneys,” U.S. District Judge
Rosenstengel also noted:
Class Counsel has been committed to the interests of the participants and
beneficiaries of Boeing’s 401(k) plan in pursuing this case and several other 401(k)
fee cases of first impression. The law firm Schlichter, Bogard & Denton has
significantly improved 401(k) plans across the country by bringing cases such as
this one[.]
Spano v. Boeing Co., No. 06-743, 2016 WL 3791123, at *3 (S.D. Ill. Mar. 31, 2016).
Class Counsel both filed and tried the first ever excessive fee 401(k) and 403(b) cases. In
awarding attorneys’ fees to Class Counsel after that first trial, the district court concluded that
“Plaintiffs’ attorneys are clearly experts in ERISA litigation.” Tussey v. ABB, Inc., No. 06-4305,
2012 WL 5386033, at *3 (W.D. Mo. Nov. 2, 2012). The Court later emphasized the significant
national contributions Class Counsel have made to the field of ERISA litigation, including
educating the Department of Labor and federal courts about the importance of monitoring fees in
retirement plans.
Of special importance is the significant, national contribution made by the Plaintiffs
whose litigation clarified ERISA standards in the context of investment fees. The
litigation educated plan administrators, the Department of Labor, the courts and
retirement plan participants about the importance of monitoring recordkeeping fees
and separating a fiduciary’s corporate interest from its fiduciary obligations.
Tussey v. ABB, Inc., No. 06-4305, 2015 WL 8485265, at *2 (W.D. Mo. Dec. 9, 2015).
14
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In addition, Class Counsel obtained certiorari review of the first ever ERISA excessive fee
case before the Supreme Court. In Tibble v. Edison Int’l, 575 U.S. 523 (2015), multiple amici
supported Class Counsel’s position representing plan participants, including the United States
Solicitor General and AARP, stating that the case would affect every 401(k) plan. 8 In that case,
the Supreme Court ruled unanimously in favor of the class represented by Class Counsel. Tibble,
575 U.S. at 523.
Class Counsel’s national impact on the fiduciary oversight of defined contribution plans
continues with the Supreme Court’s recent decision to grant Class Counsel’s petition for
certiorari in Hughes v. Northwestern Univ., No. 19-1401, 2021 WL 2742780 (U.S. July 2,
2021). This will be only the second ERISA excessive fee case in the Supreme Court. The case
against Northwestern was filed within days of this case and contains very similar allegations.
The Northwestern case was dismissed by the district court, and unlike in this case, the Seventh
Circuit Court of Appeals upheld the dismissal. The United States Solicitor General supported
Class Counsel’s position requesting that the Court grant a writ of certiorari. 9 Hughes v.
Northwestern Univ., No. 19-1401, 2021 WL 2144249 (May 1, 2021).
Class Counsel’s vast experience and singular national reputation contributed to the
substantial settlement in this case. Thus, factor 3 weighs powerfully in favor of approving Class
Counsel’s fee request.

8
Brief for the United States, Tibble v. Edison, Int’l, 2014 WL 6984131 (Dec. 9, 2014); Brief for the Pension
Rights Center, Tibble v. Edison, Int’l, 2014 WL 7145498 (Dec. 9, 2014); Brief for the AARP, Tibble v. Edison, Int’l,
2014 WL 7145499 (Dec. 9, 2014); Brief for Cambridge Fiduciary Services, LLC, Tibble v. Edison, Int’l, 2014 WL
7166530 (Dec. 9, 2014); Brief for Law Professors, Tibble v. Edison, Int’l, 2014 WL 7783960 (Dec. 9, 2014).
9
Supreme Court briefing will be completed before the end of 2021.
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C. The complexity and duration of the litigation (Factor 4)
This case was filed five years ago and has survived after an appeal to the Third Circuit and an
application for writ to the Supreme Court. The claims at issue involved complicated facts and
nuanced, evolving areas of law.
ERISA is “an enormously complex and detailed statute” that requires courts to balance the
“tension between the primary [ERISA] goal of benefiting employees and the subsidiary goal of
containing pension costs” for plan sponsors. Mertens v. Hewitt Assocs., 508 U.S. 248, 262-63
(1993). Excessive fee litigation “entails complicated ERISA claims” and “novel questions of
law.” Martin, 2010 WL 3210448, at *2. Few firms “are capable of handling this type of national
litigation.” Abbott, 2015 WL 4398475, at *3; Schlichter Decl. ¶5-15; Sturdevant Decl. ¶12.
Effectively and successfully litigating an ERISA breach of fiduciary duty claim requires
specialized knowledge and expertise. This point is accentuated by Class Counsel spending over a
year investigating the defined contribution industry before filing any excessive fee case.
Schlichter Decl. ¶21. Further, the novelty and difficulty are demonstrated by Defendants’
retention of an international law firm that utilized attorneys from multiple offices throughout the
U.S. Id. ¶35. Litigation regarding 403(b) plans entails highly technical investment matters,
investment products, recordkeeping expertise, and industry practices. Lea Decl. ¶35. Indeed,
these matters required the use of experienced experts. Id.
Besides novel questions of law, Class Counsel faced adverse precedent in related fiduciary
breach claims in other defined contribution plans. See, e.g Hecker v. Deere & Co., 556 F.3d 575
(7th Cir. 2009); Cunningham v. Cornell Univ., No. 16-6525, 2019 WL 4735876 (S.D.N.Y. Sept.
27, 2019) (granting summary judgment); Divane v. Northwestern Univ., No. 16-8157, 2018 WL
2388118 (N.D. Ill. May 25, 2018) (granting motion to dismiss) (affirmed, 953 F.3d 980 (7th Cir.
Mar. 25, 2020)); see also Kruger, 2016 WL 6769066, at *4 (noting adverse precedent). Indeed,
16
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while Class Counsel has garnered numerous significant successes for defined contribution plan
participants over a period of more than a decade, not all cases have been successful. The
precedents favoring dismissal of such cases are amplified by the dismissal of this case. The
tremendous challenge and complexity of ERISA litigation justifies the requested fee award.
D. The risk of nonpayment (Factor 5)
At very substantial risk, Class Counsel litigated this matter on a contingent basis with no
guarantee of recovery. Schlichter Decl. ¶33, 35. Class Counsel entered into contingency fee
agreements with each of the Class Representatives for one-third of any monetary recovery plus
reimbursement of expenses. Id. ¶33. “‘Courts routinely recognize that the risk created by
undertaking an action on a contingency fee basis militates in favor of approval.’” Stevens, 2020
WL 996418, at *12 (citations omitted). See also Huffman, 2019 WL 1499475, at *7.
The difficulty in successfully obtaining a judgment is amplified by Class Counsel’s
experience in analogous ERISA class actions that have not been successful. Hecker, 556 F.3d
575 and Renfro v. Unisys Corp., 671 F.3d 314 (3d Cir. 2011). See also Cunningham, 2019 WL
4735876, reconsideration denied, No. 16-6525, 2020 WL 1165778 (S.D.N.Y. Mar. 11, 2020)
(also filed in August 2016 with similar allegations ).
Only a single 403(b) university case has been tried. Class Counsel filed a case against New
York University in August 2016 that resulted in a two-week trial. Sacerdote v. New York Univ.,
No. 16-6284 (S.D.N.Y). There, the court found for the defendant and against plaintiffs.
Sacerdote v. New York Univ., 328 F.Supp.3d 273 (S.D.N.Y. 2018). Even if a successful
judgment is obtained after a trial, recovery is far from certain. Tussey v. ABB, Inc., required over
twelve years of litigation following multiple appeals before the parties settled on March 28,
2019. Tussey v. ABB, Inc., No. 06-4305, Doc. 859 (W.D. Mo. Mar. 28, 2019). Tibble v. Edison,

17
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supra, also took over twelve years and had multiple appeals, including a landmark unanimous
Supreme Court decision. Tibble v. Edison Int’l, 575 U.S. 523 (2015).
The challenge of prevailing in complex ERISA class actions is compounded when they are
defended with a virtual “blank check” for defense costs. Sturdevant Decl. ¶13. This case was
defended zealously and with tremendous resources. The Defendants retained a sophisticated
global law firm and mounted a vigorous defense to Plaintiffs’ claims. Defendants filed a
comprehensive motion to dismiss, a lengthy opposition on appeal, an attempted appeal to the
Supreme Court, and a vigorous opposition to Class Certification. Lea Decl. ¶¶16, 18, 27. See
Lunsford v. Woodforest Nat’l Bank, No. 12-103, 2014 WL 12740375, at *13 (N.D. Ga. May 19,
2014) (in evaluating fees to be awarded to Class Counsel, court “should also consider the quality
of opposing counsel[.]”).
Class Counsel advanced substantial expenses in prosecuting this case and took on the risk of
more expenses, regardless of size. Schlichter Decl. ¶35-36. Advancing significant out-of-pocket
expenses is not unusual in ERISA class actions, but that does not minimize the risk. In Tussey
and Tibble, Class Counsel incurred substantial out-of-pocket expenses for over a decade. See
Tussey, 2012 WL 5386033, at *1 (over $2 million in expenses); Tibble v. Edison Int’l, No. 075359, Doc. 576-1 at 1 (C.D. Cal. Nov. 6, 2017) (expert witness fees alone of almost $1 million).
At the outset, Class Counsel committed to that level of potential risk of capital. Class Counsel
devoted thousands of hours to litigate the claims and advanced $369,857 in litigation expenses,
all at risk of non-payment. Lea Decl. ¶¶29, 45. This factor also weighs strongly for approving
Class Counsel’s fee request.
E. The amount of time devoted to the case by plaintiffs' counsel (Factor 6)
Class Counsel invested 8,144 hours prosecuting this case from its investigative stage through
settlement, thus making this fee request reasonable. Lea Decl. ¶15. The number of hours
18
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expended by Class Counsel is described in further detail below (Section I: Lodestar CrossCheck).
Importantly, no time spent on Plaintiffs’ attorneys’ fee request is included in those hours. Lea
Decl. ¶40. Further, none of the time spent by Class Counsel responding to many inquiries from
participants about the settlement or their individual circumstances is included. Id. No time spent
preparing for and attending the final approval hearing is included. Id. Further, Class Counsel will
spend time monitoring compliance with the non-monetary terms over the three years following
final approval. Id. None of that time is included, and, if it is necessary to return to Court to
enforce the settlement terms, Class Counsel will do that without that time being compensated. Id.
Given the duration, complexity of the legal issues, complexity of the factual issues (including
thousands of pages analyzed by attorneys and experts), and the need for expert guidance, the
time invested by Class Counsel was reasonable. This factor supports approving Class Counsel’s
fee request.
F. The awards in similar cases (Factor 7)
A one-third contingency fee in complex ERISA class actions is routinely awarded. “In
similar ERISA excessive fee cases, and in particular those brought by Class Counsel, district
courts have consistently recognized that a one-third fee is the market rate.” E.g., Kelly v. Johns
Hopkins Univ., No. 16-2835, 2020 WL 434473, at *3 (D. Md. Jan. 28, 2020). The one-third
contingency fee has been awarded in 21 cases and 11 jurisdictions.
Case
Pledger v. Reliance Tr. Co., No. 15-4444, 2021 WL 2253497
(N.D. Ga. Mar. 8, 2021)
Henderson v. Emory University, No. 16-2920, 2020 WL 9848978
(N.D. Ga. Nov. 4, 2020)
Marshall v. Northrop Grumman, No. 16-6794, 2020 WL 5668935
(C.D. Cal. Sept. 18, 2020)
Troudt v. Oracle Corp, No. 16-00175, Doc. 236 (D. Col. July 10,
19

Fee %
33.33%
33.33%
33.33%
33.33%
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Case

Fee %

Kelly v. Johns Hopkins Univ., No. 2020 WL 434473 (D.Md. Jan.
20, 2020)
Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 (M.D.Tenn.
Oct. 22, 2019)
Bell v. Pension Comm. Of ATH Holding Co., LLC, No. 15-2062,
2019 WL 4193376 (S.D.Ind. Sept. 4, 2019)
Tussey v. ABB, Inc., No. 06-4305, 2019 WL 3859763 (W.D.Mo.
August 16, 2019)
Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519 (M.D.N.C.
May 6, 2019)
Clark v. Duke, No. 16-1044, 2019 WL 2579201 (M.D.N.C. June
24, 2019)
Ramsey v. Phillips N.A., No. 18-1099, Doc. 27 (S.D.Ill. Oct. 15,
2018)
In re Northrop Grumman Corp. ERISA Litig., No. 06-6213, 2017
WL 9614818 (C.D.Cal. Oct. 24, 2017)
Gordan v. Mass. Mut. Life Ins. Co., No. 13-30184, 2016 WL
11272044 (D.Mass. Nov. 3, 2016)
Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 6769066
(M.D.N.C. Sept. 29, 2016)
Spano v. Boeing Co., No. 06-743, 2016 WL 3791123 (S.D.Ill.
Mar. 31, 2016)
Abbott v Lockheed Martin Corp., No. 06-701, 2015 WL 4398475
(S.D.Ill. July 17, 2015)
Krueger v. Ameriprise Fin., Inc., No. 11-2781, 2015 WL 4246879
(D.Minn. July 13, 2015)
Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432 (S.D.Ill.
Jan. 31, 2014)
Nolte v. Cigna Corp., No. 07-2046, 2013 WL 12242015 (C.D.Ill.
Oct. 15, 2013)
Will v. Gen. Dynamics Corp., No. 06-698, 2010 WL 4818174
(S.D.Ill. Nov. 22, 2010)
Martin v. Caterpillar Inc., No. 07-1009, 2010 WL 11614985
(C.D.Ill. Sept. 10, 2010)

33.33%

2020)

33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%
33.33%

As noted above, courts in this District routinely approve fee awards of one-third of the
common fund or more. See, e.g., Williams, 2011 WL 4018205, at *10 (noting that the Third
Circuit has determined that the median fee award was 33.3%) (citations omitted); see also In re
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Rite Aid, 396 F.3d at 300. The fee award sought is the median in this Circuit and is reasonable
independent of the lodestar.
G. The percentage fee that would have been negotiated had the case been subject to a
private contingent fee agreement at the time counsel was retained (Factor 9)
This factor “directs the Court to estimate what percentage fee would have been negotiated
had the case been subject to a private contingent fee arrangement from the start.” Huffman, 2019
WL 1499475, at *7. “‘Plaintiffs’ counsel routinely negotiate agreements providing for between
thirty and forty percent of any recovery. . ..’” Id.
This factor favors the award of attorneys’ fees because the parties negotiated a private
contingent fee arrangement of 33.3% (well within the routine range) before filing this lawsuit.
H. Any innovative terms of the settlement (Factor 10)
The practices that provided the basis for this lawsuit have been remedied and changed
because of this lawsuit and the settlement. See infra pp. 8-10 (discussing non-monetary relief).
These changes, as described above, are innovative terms of the settlement and support the
approval of Class Counsel’s motion for fees.
I. Lodestar Cross-Check
In common fund cases, the lodestar method may be used “to ensure that the percentage
approach does not result in an ‘extraordinary’ lodestar multiple or windfall.” Stevens, 2020 WL
996418, at *12. “The lodestar award is calculated by multiplying the number of hours reasonably
worked on a client’s case by a reasonable hourly billing rate for such services based on the given
geographical area, the nature of the services provided, and the experience of the attorneys.” In re
Rite Aid, 396 F.3d at 305. “The multiplier is a device that attempts to account for the contingent
nature or risk involved in a particular case and the quality of the attorneys’ work.” Id. at 305-306.
“Multiples ranging from 1 to 8 are often used in common fund cases.” Stevens, 2020 WL
21
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996418, at *13. The Third Circuit has held that “district courts may rely on summaries submitted
by the attorneys and need not review actual billing records.” In re Rite Aid, 396 F.3d at 306-7
(citing In re Prudential, 148 F.3d at 342).
Complex ERISA class action litigation, such as this, involves a national market because of
the small number of plaintiff’s firms with the necessary expertise who are willing take the risk
and devote the resources to litigate complex claims. Abbott, 2015 WL 4398475, at *3; Schlichter
Decl. ¶¶13, 32, 36; Sturdevant Decl. ¶¶10–12. Class Counsel was the first firm in the country to
bring a 401(k) or 403(b) university excessive fee case, and each case has been defended by
national firms with ERISA expertise, such as opposing counsel. Schlichter Decl. ¶¶19, 35. For
this reason, and as held by numerous other district courts throughout the country, the relevant
hourly rate is the “nationwide market rate.” Kruger, 2016 WL 6769066, at *4; Clark, 2019 WL
2579201, at *2; Sims, 2019 WL 1993519, at *2; Ramsey, Doc. 27 at 8; Tussey, 2015 WL
8485265, at *7; Beesley, 2014 WL 375432, at *3; Abbott, 2015 WL 4398475, at *2. As detailed
in the Lea Declaration, Class Counsel has spent 7,501.4 hours of attorney time and 643 hours of
non-attorney time on this matter. Lea Decl. ¶11.
In prior cases, Class Counsel has requested national rates for complex ERISA class action
litigation. These rates were first approved in 2018 and have been approved by courts in seven
jurisdictions since. Ramsey, Doc. 27; Sims, 2019 WL 1993519, at *3; Clark, 2019 WL 2579201,
at *4; Bell, 2019 WL 4193376, at *5; Henderson, 2020 WL 9848978, at *2; Pledger, 2021 WL
2253497, at *7; Marshall, 2020 WL 5668935, at *7; Troudt, Doc. 236 at 7; Kelly, 2020 WL
434473, at *6–7; Cassell, Doc. 174 at 3. These hourly rates were also independently verified by a
recognized expert who opined that Class Counsel’s requested rates were reasonable based on
rates charged by national attorneys of equivalent experience, skill, and expertise in complex class
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action litigation. Declaration of Sanford Rosen, Tracey v. MIT, No. 18-1099, Doc. 302-6 at 18
(D. Mass. Mar. 27. 2020). Considering the close similarities between the fiduciary breach claims
alleged in the cases and this one, along with the fact that Class Counsel was the same in all cases,
the same rates are appropriate. See Kruger, 2016 WL 6769066, at *4 (finding that the appropriate
market rate is a nationwide rate, citing other cases holding similarly). Because it has been three
years since these national rates were updated, Class Counsel has brought them up to date using
recent survey data. Lea Decl. ¶8. The updated rates by experience level are in the chart below.
Using these rates multiplied by the number of hours devoted to this case, the lodestar would be
$6,155,434. Thus, the lodestar is greater than the amount requested, resulting in a multiplier of
less than one (0.7) and not providing any compensation for risk. Lea Decl. ¶¶8-9. See Huffman,
2019 WL 1499475, at *8, n.8 (finding a multiplier of less than one confirms reasonableness of
the requested fee)(citing In re Fasteners Antitrust Litig., 2014 WL 296654, at *8 (E.D. Pa. Jan
27, 2014)).
Experience

Hours

Rate

Total

25 Years +

1,348.50

$ 1,133.30

$ 1,429,410.00

15-24 Years

1,656.00

$

962.24

$ 1,490,400.00

5-14 Years

2,636.30

$

694.95

$ 1,713,595.00

0-4 Years

1,860.60

$

523.89

$

Attorney Total

7,501.40

Paralegal
Staff Total
Total

643.00
643.00

911,694.00

$ 5,545,099.00
$

8,144.40

352.82

$
$

212,190.00
212,190.00

$ 6,155,434.32
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Alternatively, if the fee schedule for Community Legal Services (CLS) in Philadelphia was
used in the lodestar cross-check, Class Counsel’s requested fees are still reasonable. Lea Decl.
¶¶10-14; See Maldonado v. Houstoun, 256 F.3d 181, 187 (3d Cir. 2001) (holding that the starting
point in ascertaining a reasonably hourly rate is the attorney’s usual billing rate and noting that
the Third Circuit has approvingly cited the fee schedule established by Community Legal
Services as a fair reflection of the prevailing market rates in Philadelphia). Using the mid-point
of the CLS fee schedule, which was last updated in 2018, Class Counsel’s lodestar results in fees
of $3,223,721. These fees would allow for a multiplier of 1.3, which is at the bottom of the range
of multipliers most often used in common fund cases. Stevens, 2020 WL 996418, at *13 (noting
the range of 1-8 as the most often seen in common fund cases).
The 8,144 hours devoted to this successful litigation does not include time spent preparing
this motion or its exhibits. In addition, Class Counsel committed to conduct the following
substantial future work with no additional fee: (1) preparation for, travel to, and attendance at the
final approval hearing; (2) handling what will inevitably be many calls from participants
regarding the notice, the timing, and the details of the settlement; (3) working with the
Settlement Administrator and the Independent Fiduciary to address matters that arise, and (4) the
ongoing monitoring of the required disclosures sent during the Settlement Period. Class Counsel
has also undertaken the risk of paying half of the settlement costs if the settlement is not
approved. Doc. 95-2 p. 27 ¶11.4.
Class Counsel’s time and labor easily demonstrate the reasonableness of the requested fee
award. Further, the decision to pursue this case, advance very substantial costs, and commit
substantial resources and thousands of attorney hours to obtain a successful recovery, materially
affected Class Counsel’s ability to handle “other simpler and less risky matters.” Krakauer v.
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Dish Network, LLC, No. 14-333, 2018 WL 6305785, at *4 (M.D.N.C. Dec. 3, 2018); McLendon
v. PSC Recovery Sys., Inc., No. 06-1770-CAP, 2009 WL 10668635, at *2 (N.D. Ga. June 2,
2009); Schlichter Decl. ¶39. The commitment made at the outset for this case was made knowing
that it may involve the same level of commitment as Tussey v. ABB, which took over 28,000
hours, over $2 million of advanced expenses at risk, and over 12 years with a trial, multiple
appeals and multiple remands. See Schlichter Decl. ¶36. Very few firms will commit these
resources or face this level of exposure. Id. The necessary level of commitment also
demonstrates why it is undesirable to bring these cases for most firms, and Class Counsel was
the first to bring them. Id. Yet, even after Class Counsel pioneered 401(k) excessive fee cases,
Class Counsel also was the first to bring 403(b) excessive fee cases. Id. Bringing cases with
unpredictable results and undeveloped law requires a focus that leaves little room for anything
else. Id.
II.

The Court should award reimbursement of Class Counsel’s litigation expenses.
Class Counsel incurred reimbursable litigation expenses of $369,857 in prosecuting this case.

Lea Decl. ¶¶44-53. Reimbursable expenses include expert fees, travel, postage, delivery services,
and computerized legal research. Alba Conte, 1 Attorney Fee Awards §2:19 (3d ed. 2004). The
requested expenses are detailed in the attached declaration. See Lea Decl. ¶¶44-53. This case
required a substantial investment in highly qualified experts in multiple fields. Id. at ¶¶35-37.
Expert expenses are most of the expenses sought by Class Counsel. As demonstrated above, to
achieve this successful outcome, the expenses incurred in this case were reasonable and justified.
See Huffman, 2019 WL 1499475, at *8.
With no guarantee of success in contingency cases, there was a strong incentive to limit
costs. This case was no different. Given the complexity of issues and the vigorous defense
mounted, the costs incurred were vital for development of the case. Similar ERISA class actions
25
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with court-approved expenses include litigation expenses much greater than incurred in this case.
See Spano, 2016 WL 3791123, at *1, 4 ($1.8 million in expenses); Abbott, 2015 WL 4398475, at
*1, 4 ($1.6 million in expenses); Beesley, 2014 WL 375432, at *1, 3 ($1.6 million in expenses);
In re Northrop, 2017 WL 9614818, at *6 ($1.2 million in expenses); George v. Kraft Foods
Glob., Inc., No. 07-1713, 2012 WL 13089487, at *1, 4 (N.D. Ill. June 26, 2012) ($1.5 million in
expenses).
The class members benefitted from this settlement by avoiding the accumulation of increased
litigation expenses that would have reduced their recovery.
III.

The Court should approve case contribution awards for the Class Representatives.

The Third Circuit routinely awards compensation to named plaintiffs for serving as class
representatives. Sullivan v. DB Invs., Inc., 667 F.3d 273, 333 n.65 (3d Cir. 2011) (noting
“[i]ncentive awards are not uncommon in class action litigation and particularly . . . where a
common fund has been created for the benefit of the entire class.”) “These payments serve ‘to
compensate named plaintiffs for the services they provided and the risks they incurred during the
course of [the] litigation and to reward the public service of contributing to the enforcement of
mandatory laws.’” Johnson v. Free State Management Group, LLC, 2021 WL 2711528, at *7
(E.D. Pa. July 1, 2021) (quoting Sullivan, 667 F.3d at 333). “A substantial incentive award is
appropriate in [a] complex ERISA case given the benefits accruing to the entire class in part
resulting from [named plaintiff’s] efforts.” Savani v. URS Prof’l Solutions LLC, 121 F.Supp.3d
564, 577 (D. S.C. 2015).
Courts in similar cases have granted incentive awards of $25,000 for Class Representatives.
Beesley, 2014 WL 375432, at *4; Nolte, 2013 WL 12242015, at *4; Krueger, 2015 WL 4246879,
at *4; Kruger, 2016 WL 6769066, at *6; Tussey, 2019 WL 3859763, at *6; In re Northrop
Grumman, 2017 WL 9614818, at *8; Cassell, Doc. 174 at 5; Troudt, Doc. 236 at 9; Henderson,
26
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2020 WL 9848978, at *5; Pledger, 2021 WL 2253497, at *11; Marshall, 2020 WL 5668935, at
*12; Tracey v. MIT, No. 16-11620, Doc. 317 at 2 (Mass. May 29, 2020); Spano, 2016 WL
3791123, at *4; Abbott, 2015 WL 4398475, at *4 (S.D.Ill. July 17, 2015); Clark, 2019 WL
2579201, at *5.
Factors that may be considered by the Court in determining the fairness of these incentive
payments include:
(1) The risk to the plaintiff in commencing the suit, both financially and otherwise;
(2) The notoriety and/or personal difficulties encountered by the representative plaintiff;
(3) The extent of the plaintiff’s personal involvement in the lawsuit in terms of discovery
responsibilities, testimony at depositions or trial, duration of the litigation; and
(4) The plaintiff’s personal benefit (or lack thereof) purely in his capacity as a member of the
class.
Johnson, 2021 WL 2711528, at *7. The Johnson court also provided some guidance regarding
the range of reasonable incentive awards, noting the approval of awards that were approximately
3.1% to 3.5% of the settlement amount. Id.
Here, the Class Representatives faced numerous risks. Lea Decl. ¶¶54-59. Some were current
employees of the Defendant, facing possible retaliation or reputational risk. Id. All faced the risk
of a motion for entry of significant costs against them personally if the litigation was not
successful. In re Cont’l Ill. Sec. Litig., 962 F.2d 566, 572 (7th Cir. 1992). In a similar but
unsuccessful ERISA class action case, a court entered judgement for costs against the class
representatives for over $200,000. Hecker, 556 F.3d at 591 (upholding an order assessing costs
against the named plaintiffs for $219,211).
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The Class Representatives provided invaluable assistance, substantially contributing to the
overall success of this case. Lea Decl. ¶¶54-59. All Class Representatives provided critical
information that served as the foundation, in part, for this lawsuit. Id. Many Class
Representatives attended Court hearings and listened to the arguments before the Third Circuit.
Id. Each Class Representative responded to multiple rounds of discovery requests, including
searching for and providing responsive documents. Id. Each Class Representative participated in
numerous phone calls and received regular status updates from Class Counsel. Id. Each Class
Representative spent hours preparing for and attending their deposition. Id. Finally, each Class
Representative discussed and approved the terms of the settlement with Class Counsel. Id.
The amounts requested for each Class Representative are a small fraction of the monetary
payment provided by the settlement and an even smaller percentage of the overall value. The
$25,000 requested for each Class Representative is less than 0.2% of the $13,000,000 monetary
payment. The total $150,000 requested for all Class Representatives only totals 1.15% of the
total monetary payment. See Johnson, 2021 WL 2711528, at *7 (noting the approval of service
awards between 3.1% and 3.5% of the total settlement amount). When these amounts are
compared to the overall value of the settlement, considering the partial value of the nonmonetary relief and potential tax savings, the percentages are far less.
For these reasons, the requested case contribution awards are appropriate.
CONCLUSION
Plaintiffs respectfully request this Court award Class Counsel its contracted for, one-third
contingency fee of $4,333,333; reimburse Class Counsel for reasonable litigation expenses of
$369,857; and award the Class Representatives $25,000 each for their significant time,
involvement, and risk in bringing this lawsuit.
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Dated: August 27, 2021
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/s/ Heather Lea
_
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/s/ Heather Lea
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
PHILADELPHIA DIVISION
JENNIFER SWEDA, ET AL.,
Plaintiffs,
v.

No. 2:16-cv-4329-GEKP

THE UNIVERSITY OF PENNSYLVANIA, ET
AL.,
Defendants.
DECLARATION OF JEROME J. SCHLICHTER IN SUPPORT OF
MOTION FOR ATTORNEYS’ FEES AND EXPENSES AND
CASE CONTRIBUTION AWARDS FOR CLASS REPRESENTATIVES
1.

I am the founding and managing partner of the law firm of Schlichter Bogard &

Denton, LLP, Class Counsel for Plaintiffs in the above-referenced matter. This declaration is
submitted in support of Plaintiffs’ Motion for Attorneys’ Fees and Expenses and Case
Contribution Awards for Class Representatives. I am familiar with the facts set forth below and
able to testify to them.
2.

I received my Bachelor’s degree in Business Administration from the University of

Illinois in 1969, with honors, and was a James Scholar. I received my Juris Doctorate from the
University of California at Los Angeles (UCLA) Law School in 1972, where I was an Associate
Editor of UCLA Law Review. I am licensed to practice law in the states of Illinois, Missouri, and
California and am admitted to practice before the Supreme Court of the United States, the
Second, Third, Fourth, Fifth, Seventh, Eighth and Ninth Circuit Courts of Appeals and numerous
U.S. District Courts. I have also been an Adjunct Professor teaching trial practice at Washington
University School of Law, and repeatedly selected by my peers for the list of The Best Lawyers
in America.
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3.

Through over 40 years of practice, I have handled, on behalf of plaintiffs, substantial

personal injury, civil rights class actions, mass torts and class action fiduciary breach litigation
under the Employee Retirement Income Security Act (ERISA), on behalf of participants in large
401(k) and 403(b) plans. In 2014, I was ranked number 4 in a list of the 100 most influential
people nationally in the 401(k) industry in the industry publication 401(k) Wire. Examples of
class action cases I have successfully handled include: Brown v. Terminal Railroad Association,
a race discrimination case in the Southern District of Illinois on behalf of all African-American
and Hispanic employees at a railroad; Mister v. Illinois Central Gulf Railroad, 832 F.2d 1427
(7th Cir. 1987), a failure-to-hire class action brought on behalf of hundreds of African-American
applicants from East St. Louis, Illinois at a major railroad which was tried to conclusion and
successfully appealed to the Seventh Circuit Court of Appeals and finally concluded with more
than $10 million for the class over 12 years of litigation; Wilfong v. Rent-A-Center, No. 00-680DRH (S.D. Ill. 2002), a nationwide gender discrimination in employment case on behalf of
women, which was successfully settled for $47 million and substantial affirmative relief to the
class of thousands, after defeating the defendant’s attempt to conduct a reverse auction.
4.

My firm has been named class counsel in many cases involving claims of fiduciary

breaches in large 401(k) and 403(b) plans. See Sweda v. Univ. of Pennsylvania, No. 16-4329,
2021 WL 2665722 (E.D. Pa. June 29, 2021); Khan v. Bd. Of Directors of Pentegra Defined
Contribution Plan, No. 20-7561, 2021 WL 663386 (S.D.N.Y. Feb. 19, 2021); Vellali v. Yale
Univ., 333 F.R.D. 10 (D. Conn. 2019); Munro v. Univ. of S. California, No. 16-06191-VAP,
2019 WL 7842551 (C.D. Cal. Dec. 20, 2019); Kelly v. Johns Hopkins Univ., No. 16-2835, Doc.
87 (D. Md. Aug. 16, 2019); Bell v. Pension Cmte. of ATH Holding Co., No. 15-2062, 2018 WL
4385025 (S.D. Ind. Sept. 14, 2018); Cunningham v. Cornell Univ., No. 16-6525, Doc. 219
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(S.D.N.Y. Jan. 22, 2019); Cassell v. Vanderbilt Univ., No. 16-2086-WDC, 2018 WL 5264640
(M.D. Tenn. Oct. 23, 2018); Cates v. Trustees of Columbia Univ., No. 16-6524, Doc. 218
(S.D.N.Y. Nov. 8, 2018); Clark v. Duke Univ., No. 16-1044-CCE, 2018 WL 1801946 (M.D.N.C.
Apr. 13, 2018); Sacerdote v. N.Y. Univ., No. 16-6284-KBF, 2018 WL 840364 (S.D.N.Y. Feb. 13,
2018); Ramos v. Banner Health, 325 F.R.D. 382 (D. Colo. 2018); Troudt v. Oracle Corp., 325
F.R.D. 373 (D. Colo. 2018), amended, No. 16-00175-REB-SKC, 2019 WL 1006019 (D. Colo.
Mar. 1, 2019); Pledger v. Reliance Trust, No. 15-4444, Doc. 101 (N.D. Ga. Nov. 7, 2017);
Marshall v. Northrop Grumman Corp., No. 16-06794-AB-JCX, 2017 WL 6888281 (C.D. Cal.
Nov. 2, 2017); Sims v. BB & T Corp., No. 15-732, 2017 WL 3730552 (M.D.N.C. Aug. 28,
2017); Gordan v. Massachusetts Mutual Life Insurance Co., No. 13-30184, Doc. 112 (D. Mass.
June 22, 2016); Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 6769054 (M.D.N.C. May
18, 2016); Krueger v. Ameriprise Financial, Inc., 304. F.R.D. 559 (D. Minn. 2014); Abbott v.
Lockheed Martin Corp., 286 F.R.D. 388 (S.D.Ill. 2012), and Abbott, No. 06-701, Doc. 403 (S.D.
Ill. Aug. 1, 2014); Beesley v. Int’l Paper Co., No. 06-703, Doc. 240 (S.D. Ill. Sept. 30, 2008),
and Doc. 543 (S.D. Ill. Oct. 10, 2013); Nolte v. Cigna Corp., No. 07-2046, 2013 WL 3586645
(C.D. Ill. July 3, 2013); Spano v. Boeing Co., 294 F.R.D. 114 (S.D. Ill. 2013); George v. Kraft
Foods Global Inc., No. 08-3799, 2012 U.S.Dist.LEXIS 26536 (N.D. Ill. Feb. 29, 2012) (George
II); In re Northrop Grumman Corp. ERISA Litig., No. 06-06213-MMM-JCX, 2011 WL 3505264
(C.D. Cal. Mar. 29, 2011); Will v. Gen. Dynamics Corp., No. 06-698-GPM, 2010 WL 4818174
(S.D. Ill. Nov. 22, 2010); Martin v. Caterpillar Inc., No. 07-1009, Doc. 173 (C.D. Ill. April 21,
2010); Tibble v. Edison Int'l, No. 07-5359-SVW-AGRX, 2009 WL 6764541 (C.D. Cal. June 30,
2009); George v. Kraft Foods Global Inc., 251 F.R.D. 338 (N.D. Ill. 2008) (George I); Taylor v.
United Techs. Corp., No. 06-1494-WWE, 2008 WL 2333120 (D. Conn. June 3, 2008); Kanawi
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v. Bechtel Corp., 254 F.R.D. 102 (N.D. Cal. 2008); Tussey v. ABB, Inc., No. 06-04305-CV-NKL,
2007 WL 4289694 (W.D. Mo. Dec. 3, 2007); Loomis v. Exelon Corp., No. 06-4900, 2007 WL
2060799 (N.D. Ill. June 26, 2007). A brief biography of my firm, including summaries of our
professional experience, is attached as Exhibit A.
5.

Federal judges across the country have noted my and my firm’s work in plaintiffs’ class

action cases. U.S. District Judge James Foreman, in the Mister case, supra, speaking of my
efforts, stated:
This Court is unaware of any comparable achievement of public good by a private
lawyer in the face of such obstacles and enormous demand of resources and
finance.
Order on Attorney’s Fees, Mister v. Illinois Central Gulf R.R., No. 81-3006 (S.D. Ill. 1993).
6.

U.S. District Judge David R. Herndon wrote, regarding my and the firm’s handling of

the Wilfong class action, supra:
Class counsel has appeared in this court and has been known to this Court for
approximately 20 years. This Court finds that Mr. Schlichter’s experience,
reputation and ability are of the highest caliber. Mr. Schlichter is known well to
the District Court Judge and this Court agrees with Judge Foreman’s review of
Mr. Schlichter’s experience, reputation and ability.
Order on Attorney’s Fees, Wilfong v. Rent-A-Center, No. 0068-DRH (S.D. Ill. 2002). Judge
Herndon also noted in Wilfong that I “performed the role of a ‘private attorney general’
contemplated under the common fund doctrine, a role viewed with great favor in this Court” and
described my action as “an example of advocacy at its highest and noblest purpose.” Id.
7.

In Beesley v. International Paper, a 401(k) ERISA excessive fee case that resulted in a

settlement of $30 million plus substantial affirmative relief following seven years of litigation,
Judge David Herndon observed: “Litigating this case against formidable defendants and their
sophisticated attorneys required Class Counsel to demonstrate extraordinary skill and
determination. Schlichter Bogard & Denton and lead attorney Jerome Schlichter’s diligence and
4
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perseverance, while risking vast amounts of time and money, reflect the finest attributes of a
private attorney general.” Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432, at 2 (S.D.Ill.
Jan. 31, 2014). Similarly, in Abbot v. Lockheed Martin, a 401(k) excessive fee case that took
over nine years, Honorable Chief Judge Reagan observed that “[t]he law firm Schlichter, Bogard
& Denton has had a humongous impact over the entire 401(k) industry, which has benefitted
employees and retirees throughout the country by bringing sweeping changes to fiduciary
practices.” Abbott v. Lockheed Martin Corp., No. 06-701, 2015 WL 4398475, at 3 (S.D. Ill. July
17, 2015).
8.

In Will v. General Dynamics, another ERISA excessive fee case, U.S. District Judge

Patrick Murphy found that litigating the case and achieving a successful result for the class
“required Class Counsel to be of the highest caliber and committed to the interests of the
participants and beneficiaries of the General Dynamics 401(k) Plans.” Will v. General Dynamics
Corp., No. 06-698, 2010 WL 4818174, at 2 (S.D. Ill. Nov. 22, 2010).
9.

U.S. District Judge Baker, in Nolte v. Cigna, commented that Schlichter Bogard &

Denton is the “preeminent firm in 401(k) fee litigation” and has “persevered in the face of the
enormous risks of representing employees and retirees in this area.” Nolte v. Cigna Corp., No.
07-2046, 2013 WL 12242015, at 2 (C.D. Ill. Oct. 15, 2013). Judge McDade of the Central
District of Illinois, again speaking of the firm, observed that achieving a favorable result in this
type of case required extraordinary efforts because the “litigation entails complicated ERISA
claims.” Martin v. Caterpillar, Inc., No. 07-1009, 2010 WL 3210448, at *2 (C.D.Ill. Aug. 12,
2010).
10. In approving a settlement including $32 million plus significant affirmative relief, in a
403(b) excessive fee case, Chief Judge William Osteen in Kruger v. Novant Health, Inc., No. 14-

5
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208, Doc. 61 at 7–8 (M.D.N.C. Sept. 29, 2016) found that “Class Counsel’s efforts have not only
resulted in a significant monetary award to the class but have also brought improvement to the
manner in which the Plans are operated and managed which will result in participants and
retirees receiving significant savings[.]”
11. In awarding attorney’s fees after the first 401(k) excessive fee trial in the history of the
United States, Judge Nanette Laughrey concluded that “Plaintiffs’ attorneys are clearly experts in
ERISA litigation.” Tussey v. ABB, Inc., No. 06-4305, 2012 WL 5386033, at *3 (W.D. Mo. Nov.
2, 2012). Following remand, the district court again awarded Plaintiffs’ attorneys’ fees,
emphasizing the significant contribution Plaintiffs’ attorneys have made to ERISA litigation,
including educating the Department of Labor and federal courts about the importance of
monitoring fees in retirement plans:
Of special importance is the significant, national contribution made by the Plaintiffs
whose litigation clarified ERISA standards in the context of investment fees. The
litigation educated plan administrators, the Department of Labor, the courts and
retirement plan participants about the importance of monitoring recordkeeping fees
and separating a fiduciary’s corporate interest from its fiduciary obligations.
Tussey v. ABB, Inc., No. 06-4305, 2015 WL 8485265, at *2 (W.D. Mo. Dec. 9, 2015).
12. After recognizing “their persistence and skill of their attorneys,” Judge Nancy
Rosenstengel similarly noted:
Class Counsel has been committed to the interests of the participants and
beneficiaries of Boeing’s 401(k) plan in pursuing this case and several other 401(k)
fee cases of first impression. The law firm Schlichter, Bogard & Denton has
significantly improved 401(k) plans across the country by bringing cases such as
this one[.]
Spano, 2016 WL 3791123, at *3.
13. Judge Catherine Eagles noted that “these [ERISA] cases require a high level of skill on
behalf of plaintiffs to achieve any recovery.” Clark v. Duke, No. 16-01044, Doc. 165 at 6

6
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(M.D.N.C. June 24, 2019). In approving attorneys’ fees, Judge Eagles concluded that “Class
Counsel has demonstrated diligence, skill, and determination in this matter and, more generally,
in an area of law in which few attorneys and law firms are willing or capable of practicing.” Id.
at 7.
14. In January 2020, Judge George L. Russell, III, in approving a fee of one third of a $14
million settlement in a similar case, noted that “Schlichter Bogard & Denton’s work on behalf of
participants in large 401(k) and 403(b) plans has significantly improved these plans, brought to
light fiduciary misconduct that has detrimentally impacted the retirement savings of American
workers, and dramatically brought down fees in defined contribution plans.” Kelly v. Johns
Hopkins Univ., No. 16-2835-GLR, 2020 WL 434473, at *2 (D. Md. Jan. 28, 2020). Judge
Russell continued, “[w]ithout the unique and unparalleled foresight for this novel area of
litigation by Schlichter, Bogard & Denton, the class would not have obtained any recovery for
the alleged fiduciary breaches that affected the Johns Hopkins University 403(b) plan for years
prior.” Id. at *4.
15. Judge Blackburn of the District of Colorado wrote in last year that Class Counsel “have
shown their ability by achieving the excellent result obtained for the class” and “admirably
served as private attorneys general in this instance, fulfilling one of the purposes of ERISA.”
Troudt, No. 16-00175-REB-SKC (D. Col. July 10, 2020), Doc. 236.
16. I have also spoken on ERISA litigation breach of fiduciary duty claims at national
ERISA seminars as well as other national bar seminars.
17. In the decades of my private practice, I have never been disciplined with respect to any
aspect of the practice of law.
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18. Since 2005, my firm and I have been investigating, preparing, and handling on behalf
of plan participants numerous cases against fiduciaries of large 401(k) plans alleging fiduciary
breaches including excessive fees, conflicts of interests and prohibited transactions under
ERISA.
19. My firm filed the first ERISA breach of fiduciary duty cases for excessive fees in the
history of ERISA in 2006.
20. My firm has filed ERISA fiduciary breach class actions in numerous judicial districts
throughout the United States, including districts within the First, Second, Third, Fourth, Fifth,
Sixth, Seventh, Eighth, Ninth, Tenth and Eleventh Circuits.
21. After close to a decade of handling excessive 401(k) fee cases, my firm and I began
investigating similar claims for excessive fees and imprudent investments involving large 403(b)
plans sponsored by private universities. This investigation was extensive, lasting well over one
year prior to the filing of a 403(b) university plan lawsuit. My firm and I thoroughly researched
legal and factual issues concerning 403(b) plans in general, as well as conducted specific
analyses pertaining to each 403(b) plan under investigation. We also were assisted by
experienced industry professionals knowledgeable about prudent fiduciary practices governing
403(b) plans, the market rate for 403(b) plan services, and other issues pertaining to the
administration of 403(b) plans.
22. Beginning in August 2016, after more than one year of diligently investigating potential
fiduciary breach claims involving 403(b) plans, my firm expanded its national ERISA practice
by filing excessive 403(b) fee cases against private universities. These lawsuits were similar to
the 401(k) excessive fee cases previously handled by my firm. This lawsuit was one of a number
of lawsuits that were filed in 2016 alleging breaches of fiduciary duty and prohibited transactions
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concerning excessive fees charged to 403(b) plan participants and imprudent investments
included in their plans.
23. No law firm had ever brought an excessive 401(k) or 403(b) case before my firm did
including:


the first two trials of excessive 401(k) fee cases;



the first and only 401(k) case in the United States Supreme Court; and



the first and only trial of a 403(b) excessive fee case.

24. The first full trial of such a 401(k) case resulted in a judgment for the plaintiffs,
affirmed in part by the Eighth Circuit. Tussey v. ABB, Inc., No. 06-4305, 2012 WL 1113291
(W.D.Mo. Mar. 31, 2012), aff’d in part, rev’d in part, 746 F.3d 327 (8th Cir. 2014). As Judge
Laughrey noted in that case, “[i]t is well established that complex ERISA litigation involves a
national standard and special expertise. Plaintiffs’ attorneys are clearly experts in ERISA
litigation.” Tussey v. ABB, Inc., No. 06-4305, 2012 WL 5386033, at 3 (W.D.Mo. Nov. 2,
2012)(citations omitted). That case involved two appeals, lasted twelve and a half years, and was
only recently settled.
25. In the second 401(k) excessive fee trial, Tibble v. Edison Int’l, the United States
Supreme Court granted our petition for writ of certiorari in the first and only ERISA 401(k)
excessive fee case taken by the Supreme Court. In a 9-0 unanimous decision, the Supreme Court
vacated the Ninth Circuit’s affirmance of the summary judgment order and held that an ERISA
fiduciary has a continuing duty to monitor plan investments and remove imprudent ones
regardless of when they were added. Tibble v. Edison Int’l, 135 S.Ct. 1823 (2015). This was a
watershed and landmark decision in ERISA litigation. Sitting en banc, ten judges of the Ninth
Circuit on remand unanimously vacated a Ninth Circuit panel decision and remanded to the
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district court to determine whether the defendants violated their continuing duty to monitor the
401(k) plan’s investments, stating that “cost-conscious management is fundamental to prudence
in the investment function.” Tibble v. Edison Int’l, 843 F.3d 1187, 1197–1198 (9th Cir. 2016)
(citation omitted). Following remand, in August 2017, the plaintiffs obtained a judgment of
$13.4 million in plan losses and investment opportunity. Tibble, No. 07-5359, 2017 WL 3523737
(C.D.Cal. Aug. 16, 2017); Tibble, Docs. 570, 572.
26. My firm also handled the first excessive fee 403(b) case in history to go to trial.
Sacerdote v. New York Univ., 328 F.Supp.3d 273 (S.D.N.Y. 2018). That trial occurred in April
2018, and judgment was entered on July 31, 2018, finding in favor of New York University. The
Second Circuit recently entered an order affirming in part, vacating in part, and remanding the
case back to the district court for further proceedings. Sacerdote v. New York Univ., No. 182707, 2021 WL 3610355 (2d Cir. Aug. 16, 2021).
27. Before my firm brought ERISA 401(k) or 403(b) excessive fee cases, virtually no firm
was willing to bring such a case, and I know of no other firm that has made anything close to the
financial and attorney commitment to such cases to this date. Given that no other private law
firm or the Department of Labor brought these cases before my firm entered this space, the
ERISA fiduciary breach actions brought by my firm were novel and certainly groundbreaking.
28. Several of the 401(k) cases my office filed were dismissed, and the dismissals upheld
by the Courts of Appeals. Hecker v. Deere & Co., 556 F.3d 575 (7th Cir. 2009); Loomis v.
Exelon Corp., 658 F.3d 667 (7th Cir. 2011); Renfro v. Unisys Corp., 671 F.3d 314 (3d Cir.
2011). Others had summary judgment granted against the plaintiffs in whole or in part. Kanawi
v. Bechtel Corp., 590 F.Supp.2d 1213 (N.D. Cal. 2008); Taylor v. United Techs. Corp., No. 063194, 2009 WL 535779 (D. Conn. Mar. 3, 2009), aff’d, 354 Fed. Appx. 525 (2d Cir. 2009);
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George v. Kraft Foods Global, Inc., 684 F.Supp. 2d 992 (N.D. Ill. 2010), rev’d in part, 641 F.3d
786 (7th Cir. 2011); Tibble v. Edison Int’l, 639 F.Supp.2d 1074 (C.D. Cal. 2009), aff’d, 729 F.3d
1110 (9th Cir. 2013), vacated, 135 S. Ct. 1823 (2015), aff’d on remand, 820 F.3d 1041 (9th Cir.
2016).
29. One of the 403(b) cases handled by my office also was dismissed, and the dismissal
upheld on appeal. The Supreme Court has granted our office’s certiorari petition in that case and
will hear oral arguments in its upcoming term. Divane v. Northwestern Univ., No. 16-8157, 2018
WL 2388118 (N.D. Ill. May 25, 2018), affirmed 953 F.3d 980 (7th Cir. Mar. 25, 2020), Hughes
v. Northwestern Univ., cert. granted (U.S. July 2, 2021) (No. 19-1401).
30. Prior to filing the Sweda lawsuit in August 2016, my firm began researching the
University of Pennsylvania Plans, investigating claims, and consulting with experts in the field
of 403(b) administration and investment management. The investigation began with obtaining
and reviewing each of the Plans’ Annual Reports since 2009 (Forms 5500), which are publicly
available documents filed with the United States Department of Labor in which the Plan
discloses its investment holdings and financial statements. Using this data, we conducted an
extensive analysis of the Plans’ administrative fees and investment performance based on our
knowledge of industry practices.
31. Prior to filing suit, my firm also analyzed documents obtained from the named
plaintiffs and other material obtained from publicly available sources related to the
administration of the Plans.
32. As a practical matter, litigants such as Named Plaintiffs Jennifer Sweda, Benjamin A.
Wiggins, Robert L. Young, Faith Pickering, Pushkar Sohoni, and Rebecca N. Toner could not
afford to pursue litigation against well-funded fiduciaries of a multi-billion dollar 403(b) plans
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sponsored by a large employer such as the University of Pennsylvania in federal court on any
basis other than a contingent fee. I know of no law firm in the United States, of the very few
firms which would even consider handling such a case as this or that would handle any ERISA
class action, with an expectation of anything but a percentage of the common fund created.
33. The contingency fee agreements entered into between my firm and each of the named
Plaintiffs in this case provide for our fee to be one-third of any recovery plus expenses. The
plaintiffs in other ERISA fiduciary breach cases brought by my firm have also signed similar
agreements calling for a one-third contingency fee plus expenses. I know of no firm in the
country that accepts such cases for less than a one-third contingency fee.
34. Prior to this lawsuit, my firm did not have a professional relationship with any of the
Named Plaintiffs.
35. These kinds of excessive fee cases involve tremendous risk, require review and analysis
of thousands of documents, finding and obtaining opinions from expensive, unconflicted,
consulting and testifying national experts in finance, investment management, fiduciary
practices, and related fields, and are extremely hard fought and well-defended by national firms
with ERISA expertise. The Defendants in this case are represented by Morgan Lewis, an
international law firm with offices in seventeen U.S. locations. Counsel for Defendants entered
in the case were from at least three different offices in Philadelphia, Chicago, and Boston.
36. A law firm that brings a putative class action such as this must be prepared to finance
the case for years through a trial and appeals, all at substantial expense. This has been my
experience in handling these types of cases. For example, in Tussey v. ABB, supra, seven experts
testified at trial, and the two defendant groups therein had 15 or more lawyers present in the
courtroom throughout the month-long trial. In addition, all parties, including plaintiffs, had a
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technology team present throughout. In addition, our firm expended over $2,000,000 in out-ofpocket expenses by the conclusion of the trial, carrying the expense without reimbursement for
more than twelve years. After being tried in the district court in 2010, Tussey was followed by
two appeals to the Eighth Circuit and multiple remands to the district court before reaching a
settlement in 2019, 12 years after the filing of the case. In total, Class Counsel invested over
28,000 hours in the ABB case. Tibble v. Edison Int’l, supra, was also still pending until an appeal
was decided in 2019, nearly 14 years after it was filed.
37. Based on my experience, the market for experienced and competent lawyers willing to
pursue ERISA excessive fee litigation is a national market, and the rate of 33 1/3% of any
recovery, plus costs, is necessary to bring such cases. This is the rate that a qualified and
experienced attorney would negotiate at the beginning of the litigation, and the rate found
reasonable in similar ERISA fee cases in numerous federal district courts.


Pledger v. Reliance Tr. Co., No. 15-4444, 2021 WL 2253497 (N.D. Ga. Mar. 8, 2021)



Henderson v. Emory University, No. 16-2920, 2020 WL 9848978 (N.D. Ga. Nov. 4,
2020)



Marshall v. Northrop Grumman Corp., No. 16-6794, 2020 WL 5668935 (C.D. Cal. Sept.
18, 2020)



Troudt v. Oracle Corp, No. 16-00175-REB-SKC, Doc. 236 (D. Col. July 10, 2020)



Kelly v. Johns Hopkins Univ., No. 16-2835-GLR, 2020 WL 434473, at *2 (D. Md. Jan.
28, 2020)



Tussey v. ABB, Inc., No. 06-04305-NKL, Doc. 869 (W.D. Mo. August 16, 2019);



Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519 (M.D.N.C. May 6, 2019);



Clark v. Duke, No. 16-01044, Doc. 166 (M.D.N.C. June 24, 2019);



Cassell v. Vanderbilt Univ., No. 16-02086, Doc. 174 (M.D. Tenn. Oct. 22, 2019);
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Bell v. Pension Comm. Of ATH Holding Co., LLC, No. 15-02062, Doc. 380 (S.D. Ind.
Sept. 4, 2019);



Ramsey v. Philips, No. 18-1099, Doc. 27 (S.D. Ill. Oct. 15, 2018);



In re Northrop Grumman Corp. ERISA Litig., No. 06-6213, 2017 WL 9614818 (C.D.Cal.
Oct. 24, 2017);



Gordan v. Mass. Mutual Life Ins. Co., No. 13-30184, 2016 WL 11272044 (D. Mass. Nov.
3, 2016);



Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 6769066 (M.D.N.C. Sept. 29,
2016);



Spano v. Boeing Co., No. 06-743, 2016 WL 3791123 (S.D. Ill. Mar. 31, 2016);



Abbott v. Lockheed Martin Corp., 2015 WL 4398475 (S.D. Ill. July 17, 2015);



Krueger v. Ameriprise Financial Inc., No. 11-2781, 2015 WL 4246879 (D. Minn. July
13, 2015);



Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432 (S.D. Ill. Jan. 31, 2014);



Nolte v. Cigna Corp., No. 07-2046, 2013 WL 12242015 (C.D. Ill Oct. 15, 2013);



George v. Kraft Foods Global, No. 07-1713, 2012 WL 13089487 (N.D. Ill. June 26,
2012);



Will v. General Dynamics, No. 06-698, 2010 WL 4818174 (S.D. Ill. Nov. 22, 2010); and



Martin v. Caterpillar, Inc., No. 07-1009, 2010 WL 11614985 (C.D. Ill. Sept. 10, 2010).

38. Long-term commitment of time and resources is needed if plan participants are to
receive full compensation for their losses in such cases. Because my firm has committed to doing
this in each case we pursue, it is my opinion that defendants take into account this firm’s longterm commitment to these cases in assessing their costs and the likelihood of success.
39. My firm has devoted 7501.4 hours of attorney and 643 hours of non-attorney time to
date to prosecute this case on behalf of Plan participants and beneficiaries.1 Because my firm
1

This total excludes time spent on this motion.
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works solely on a contingency fee basis, and there is a limited number of active cases it can
handle at any given point, the decision to pursue this class action and commit significant
resources to obtain a successful recovery on behalf of the class through potentially years of
litigation impacted the firm’s ability to handle other class actions or pursue other less risky
matters. My firm will also not seek reimbursement for time spent administering the settlement,
anticipated to total 50-100 hours over the next several years.
40. By my firm obtaining this settlement for the Class without further delay, the Class
members will benefit by not only avoiding risk but also avoiding what would have been
substantial costs and delay for trial and potential appeals. In addition, they will benefit by being
able to invest their recoveries and benefit from the earnings much earlier than if there had been
years of delay.
41. Schlichter Bogard & Denton does not bill clients on an hourly basis. In July 2020,
based on the national market for complex ERISA fiduciary breach litigation, the following
hourly rates for my firm were approved: $1,060 per-hour for attorneys with at least 25 years of
experience, $900 per-hour for attorneys with 15–24 years of experience, $650 per-hour for
attorneys with 5–14 years of experience, $490 per-hour for attorneys with 2–4 years of
experience, and $330 per-hour for paralegals and law clerks. Troudt, No. 16-00175-REB-SKC,
Doc. 236 (D. Col. July 10, 2020).
42. These rates for our firm have been approved by numerous courts across the country in
the last two years. See id.; Pledger, 2021 WL 225349; Henderson, 2020 WL 9848978; Marshall,
2020 WL 5668935; Kelly, 2020 WL 434473, at *3; Tussey, Doc. 869; Sims, 2019 WL 1993519,
at *3; Clark, Doc. 166 ; Cassell, No. 16-02086, Doc. 174 (M.D. Tenn. Oct. 22, 2019); Bell, Doc.
380.
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43. These rates were brought up to date based on 2016 hourly rates for Schlichter Bogard
& Denton that were previously approved. Kruger, 2016 WL 6769066 at 4. The 2016 hourly rates
were previously approved by the Southern District of Illinois in Spano, 2016 WL 3791123 at 3.
Those rates were: $998 per-hour for attorneys with at least 25 years of experience, $850 per-hour
for attorneys with 15–24 years of experience, $612 per-hour for attorneys with 5–14 years of
experience, $460 per-hour for attorneys with 2–4 years of experience, $309 per-hour for
paralegals and law clerks, and $190 per-hour for legal assistants.
I declare, under penalty of perjury, that the foregoing is true and correct to the best of my
knowledge and that this declaration was executed on August 27, 2021, in St. Louis, Missouri.
/s/ Jerome J. Schlichter
Jerome J. Schlichter
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SCHLICHTER BOGARD & DENTON
SELECTED ATTORNEYS BIOGRAPHY
Schlichter Bogard & Denton is a plaintiffs’ law firm which represents individuals in
personal injury actions, class actions and complex litigation involving pension
claims, breaches of fiduciary duties, product liability, and pharmaceutical products.
The following is biographical information on selected attorneys in the firm.

JEROME J. SCHLICHTER
Jerome J. Schlichter received his Bachelor’s degree in Business Administration
from the University of Illinois in 1969, with honors and was a James Scholar. Mr.
Schlichter received his Juris Doctorate from the University of California at Los
Angeles Law School in 1972, where he was an Associate Editor of UCLA Law
Review. Mr. Schlichter is a member of the bar of California, Illinois, and Missouri,
and is admitted to practice before the Supreme Court of the United States and
numerous federal courts. He has also been an Adjunct Professor teaching a trial
class at Washington University Law School.
During his career, Mr. Schlichter has handled on behalf of plaintiffs many
substantial personal injury cases, consumer cases, toxic tort cases, and numerous
complex, multi-plaintiff cases including mass tort cases and numerous ERISA
breach of fiduciary national class actions. He has also held offices in national
plaintiffs’ lawyer groups. For each year since 2007, he has been listed among the
100 most influential persons nationally in the 401(k) industry in the industry
publication 401(k) Wire; he was listed as 3rd most influential in 2007, and 4th most
influential in 2015.
Mr. Schlichter is lead attorney on numerous national class action cases involving
claims on behalf of employees and retirees of excessive fees and fiduciary breaches
in large 401(k) plans. He and the firm are widely acknowledged to have pioneered
the area of 401(k) excessive fee litigation and have obtained settlements in ten of
those cases. In the case of Martin v. Caterpillar a settlement was obtained for the
sum of $16,500,000 plus significant changes in the 401(k) plan. In Will v. General
Dynamics, a settlement has been reached in the sum of $15.15 million plus
additional non-monetary relief. In Kanawi v. Bechtel, the settlement obtained
included $18.5 million as well as additional affirmative relief. In Beesley v.
International Paper, a settlement was reached for the sum of $30 Million, as well as
significant affirmative relief. In George v. Kraft Foods, a settlement was reached for
$9.5 Million plus non-monetary relief. In Nolte v. Cigna, a settlement was reached
for $35 Million plus significant changes in the plan to benefit participants. In
1
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Krueger v. Ameriprise, a settlement was reached for $27.5 Million, and substantial
additional changes to the plan. Abbott v. Lockheed Martin produced a settlement of
$62 million, the largest sum recovered in a 401k excessive fee case in history, plus
significant non-monetary relief. Spano v. Boeing Co., resulted in a $57 million
settlement on behalf of participants in Boeing’s 401(k) plan, including significant
non-monetary relief. Kruger v. Novant Health, Inc., a $32 million settlement was
reached on behalf of 401(k) plan participants, together with substantial affirmative
non-monetary relief. Gordan v. Mass Mutual Life Inss., Co., a settlement was
reached for $30.9 Million with plus additional non-monetary relief.
Mr. Schlichter was the lead attorney for plaintiffs in Tussey v. ABB, Inc., the first
full trial for excessive fees in a 401(k) plan, which resulted in a multi-million dollar
judgment for participants in ABB’s 401(k) Plan, plus substantial reform to the 401k
plan.
Mr. Schlichter is also lead attorney in Tibble v. Edison, in which he and his firm
represent participants in the 401(k) plan of Edison International. In that case, the
U.S. Solicitor General, AARP and other organizations supported his firm’s position
that the case was one of critical importance to all 401(k) participants. In May of
2015, the Supreme Court ruled, unanimously, in favor of the participants in the
plan.
Examples of other class cases handled by Mr. Schlichter include: Brown v.
Terminal Railroad Association, a discrimination case on behalf of African American
and Hispanic workers, which was certified as a class, and concluded with a multimillion dollar settlement after more than 5 years of litigation; Mister v. Illinois
Central Gulf Railroad, 832 F.2d 1427 (7th Cir. 1987), a failure-to-hire suit brought
on behalf of hundreds of African-Americans applicants, which was certified, tried
and successfully appealed to conclusion and finally settled for more than $10 million
after 12 ½ years of litigation, and Wilfong v. Rent-A-Center, No. 00-680-DRH (S.D.
Ill. 2002), a nationwide gender discrimination case on behalf of women employees
and applicants, which was successfully settled for $47 million and other relief to the
class, after defeating the defendant’s attempt to conduct a reverse auction.
Mr. Schlichter has been praised by numerous Federal Judges, retirement plan
groups and national experts for his firm’s work.



The AARP Foundation commented that Mr. Schlichter’s work in the Bechtel
401(k) fee case was “… truly extraordinary.”
In Beesley v. International Paper, an ERISA excessive fee case, U.S. District
Judge David Herndon observed: “Litigating this case against formidable
defendants and their sophisticated attorneys required Class Counsel to
demonstrate extraordinary skill and determination. Schlichter, Bogard &
Denton and lead attorney Jerome Schlichter’s diligence and perseverance,
2
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while risking vast amounts of time and money, reflect the finest attributes of
a private attorney general.” Beesley v. Int’l Paper Co., No. 06-703-DRH, 2014
U.S. Dist. LEXIS 12037, 8 (S.D. Ill. Jan. 31, 2014).
In Will v. General Dynamics, another ERISA excessive fee case, U.S. District
Judge Patrick Murphy found that litigating the case and achieving a
successful result for the class “required Class Counsel to be of the highest
caliber and committed to the interests of the participants and beneficiaries of
the General Dynamics 401(k) Plans.” Will v. General Dynamics Corp., No. 06698-GPM, 2010 U.S. Dist. LEXIS 123349, 9 (S.D. Ill. Nov. 22, 2010).
U.S. District Judge Harold Baker, in Nolte v. Cigna, stated that Schlichter,
Bogard & Denton is the “preeminent firm in 401(k) fee litigation” and has
“persevered in the face of the enormous risks of representing employees and
retirees in this area.” Nolte v. Cigna Corp., Case No. 07-2046, Doc. 413 at 5
(C.D.Ill. Oct. 15, 2013).
Chief U.S. District Judge Michael J. Reagan observed that “Mr. Schlichter
and the firm of Schlichter, Bogard & Denton have demonstrated its wellearned reputation as a pioneer and the leader in the field” of 401(k) plan
excessive fee litigation. He added: “Schlichter, Bogard & Denton’s work
embodies the finest attributes of a private attorney general, risking
significant resources for the good of those saving for their retirement.” Abbott
v. Lockheed Martin Corp., No. 06-701, 2015 U.S. Dist. LEXIS 93206, at 4–5
(S.D. Ill. July 17, 2015). Similar remarks were given by U S. District Judge
Nancy J. Rosenstengel in Spano v. Boeing Co. noting that for over nine years,
Jerome Schlichter and Schlichter, Bogard & Denton have “zealously
represented American workers and retirees seeking to improve their retirement
plan”. Spano v. Boeing Co., Case No. 06-743, Doc. 587 at 2 (S.D.Ill. Mar. 31,
2015).
In Tussey v. ABB, Inc., U.S. District Judge Nanette K. Laughrey emphasized
he significant contribution Schlichter, Bogard & Denton has made to ERISA
litigation, including educating the Department of Labor and courts about the
importance of monitoring fees in 401(k) plans.
Of special importance is the significant, national contribution
made by the Plaintiffs whose litigation clarified ERISA
standards in the context of investment fees. The litigation
educated plan administrators, the Department of Labor, the
courts and retirement plan participants about the importance of
monitoring recordkeeping fees and separating a fiduciary’s
corporate interest from its fiduciary obligations.



Tussey v. ABB, Inc., 2015 U.S.Dist.LEXIS 164818 at 7–8 (W.D.Mo. Dec. 9,
2015).
In Gordan v. Mass Mutual Life Ins., Co., U.S. District Judge Michael Ponsor
found that by securing a $30.9 million settlement, Schlichter, Bogard &
Denton had achieved an “outstanding result for the class,” and “demonstrated
3
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extraordinary resourcefulness, skill, efficiency and determination.” Gordan v.
Mass Mutual Life Ins., Co., No. 14-30184, Doc. 144 at 5 (D. Mass. November 3, 2016).
Widely cited ERISA experts have expressed their opinions that the 401(k) fee cases
brought by Mr. Schlichter directly contributed to the development of the U.S.
Department of Labor’s regulatory initiatives to improve fee transparency. In total,
Schlichter and his firm have been named Class Counsel in fifteen national class
actions alleging fiduciary breaches and prohibited transactions involving the 401(k)
plans of large companies.
Mr. Schlichter has also spoken on Employee Retirement Income Security Act
(“ERISA”) litigation breach of fiduciary duty claims at national ERISA seminars as
well as other national bar seminars. Mr. Schlichter has been widely featured and
quoted in articles concerning 401(k) fees, appearing in such national publications as
the New York Times, Wall Street Journal, USA Today, Bloomberg, Business Week,
Reuters, Forbes, Consumer Reports, and the Los Angeles Times.
Mr. Schlichter has been called a “pioneer” in litigation involving excessive fee
claims under ERISA by the New York Times (October 16, 2014); “A Lone Ranger of
the 401(k)’s” by the New York Times (March 29, 2104); “Public Enemy No. 1 for
401(k) Profiteers” by Investment News (January 26, 2014); “Who Needs Fee
Disclosure When You Have Jerry Schlichter” in Fiduciary News (April 7, 2015); “His
Impact has been humongous” in reducing 401(k) fees in Reuters (November 5,
2013).

ROGER C. DENTON
Roger C. Denton earned his Bachelor of Art degree from Culver Stockton College in
1978, and his Juris Doctorate from Saint Louis University School of Law in 1982,
where he graduated summa cum laude and Order of Woolsack. He is a member of
the bar of Illinois, Missouri and Wisconsin, and is admitted to practice before the
United States Supreme Court. Mr. Denton is also admitted to the United States
District Courts for the Southern, Central and Northern Districts of Illinois, the
Eastern and Western Districts of Wisconsin, and the Eastern and Western Districts
of Missouri.
Mr. Denton has spent his career representing seriously injured individuals and in
mass tort claims for work related injuries, and injuries resulting from the use of
dangerous products and defective pharmaceutical drugs. He has litigated cases in
more than a dozen states, both in state and federal courts, and has a national
reputation in the field of FELA litigation with substantial verdicts in multiple
jurisdictions. In addition to handling his individual cases and medical monitoring
class actions, Mr. Denton is currently serves as co-lead counsel in multiple national
multi district litigation cases, including In re: Pradaxa Products Liability Litigation,
4
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Liaison Counsel in In re Yasmin® and Yaz ® (Drospirenone) Marketing, Sales
Practices and Products Liability Litigation, lead counsel in In re NuvaRing®
Products Liability Litigation. In addition, he has served on national steering
committees in In re Gadolinium-Based Contrast Agents Product Liability Litigation
and In re E.I. Du Pont De Nemours and Company C-8 Personal Injury
Litigation. Mr. Denton has spoken at national seminars and published articles on
mass torts and complex litigation.

NELSON G. WOLFF
Mr. Wolff is a partner in the firm and received his Bachelor of Arts degree in
Biology from Emory University in 1988 and his Juris Doctorate from the University
of Missouri in 1992. He was a member of the Missouri Law Review and a two-time
winner of the National Moot Court Prize for Appellate Advocacy.
He is a member of the bar of Missouri, Illinois, and Arkansas. Mr. Wolff is
admitted to practice before the United States Supreme Court, the United States
Court of Appeals for the Fifth, Seventh, Eighth, and Tenth Circuits, in the United
States District Courts for the Central, Southern, and Northern Districts of Illinois,
Eastern District of Missouri, Western District of Kentucky, and the Eastern and
Western Districts of Arkansas.
Mr. Wolff currently serves on the Board of Governors of the Missouri Association of
Trial Attorneys. He has been selected as a Missouri and Kansas "Super Lawyer"
each year since 2005 and has been repeatedly selected for inclusion in The Best
Lawyers in America. Mr. Wolff has also had articles published in numerous legal
and scientific journals on personal injury subjects and has presented at numerous
legal seminars.
In addition, Mr. Wolff has been involved in multiple national class action ERISA
cases involving challenges to 401(k) plan fees and expenses and breaches of
fiduciary duty. He conducted the trial of Tibble v. Edison, a 401k excessive fee case
in the Central District of California, a case in which the firm of Schlichter, Bogard
& Denton obtained a writ of certiorari in the U.S. Supreme Court, and, in 2015, a
unanimous favorable ruling in the U.S. Supreme Court.

KRISTINE K. KRAFT
Kristine K. Kraft is a partner of the firm. She received her Juris Doctorate from the
University of Missouri-Kansas City in 1990, graduating with distinction and the
honor of the Order of the Bench and Robe. She graduated cum laude from Avila
College in 1983 with a Bachelor of Arts degree. She specializes in litigating highly
complex pharmaceutical cases, mass tort, and complex litigation cases.
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She has represented clients throughout the United States, and is a member of the
bar of Missouri, Kansas, and Illinois, as well as in numerous Federal courts.
She serves on the Board of Governors for the Missouri Association of Trial
Attorneys, and has also been selected for inclusion in the “Honors Edition” of the
Cambridge “Who’s Who Among Executive and Professional Women”.
Additionally, Ms. Kraft has been appointed to serve as co-lead counsel and liaison
counsel of In Re NuvaRing® Products Liability Litigation, a Multi-District
Litigation which resulted in a substantial settlement in the U. S. District Court for
the Eastern District of Missouri. She also serves on the Science and Discovery
Committees for the Multi-District Litigation matters: In re Yasmin® and Yaz®
(Drospirenone) Marketing, Sales Practices and Products Liability Litigation, In re
Ortho Evra® Products Liability Litigation and In re Gadolinium-Based Contrast
Agents Product Liability Litigation.
Ms. Kraft is and has been involved in complex litigation, mass torts, and multidistrict litigation.

MICHAEL A. WOLFF
Michael A Wolff is a partner of the firm. He received his Juris Doctor cum laude
from the University Of Missouri-Columbia in 1990, where he was initiated into the
Order of the Coif. He received his Bachelor of Arts magna cum laude from Colgate
University in 1987, where he was initiated into Phi Beta Kappa. He has extensive
experience in Federal and State appellate and trial practice, as well as fiduciary
litigation, complex commercial litigation, and 401k excessive fee cases.
Mr. Wolff is a member of the bar of Missouri (1990) and Illinois (1991) and is
admitted to practice before the Supreme Court of the United States and many
federal courts. Mr. Wolff has successfully briefed and argued numerous dispositive
motions and federal appeals in 401k excessive fee litigation.
Mr. Wolff is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.

TROY A. DOLES
Troy Doles is a partner of the firm, and received his Bachelor’s degree from Indiana
University in 1992 and his Juris Doctorate from St. Louis University School of Law
in 1996. He is a member of the bar of Missouri and Illinois and is admitted to
6
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practice before the Supreme Court of the United States and numerous federal
courts.
Mr. Doles has extensive experience in complex class action cases and complex
commercial litigation, including Federal Court and Multi-District Litigation cases.
He has been deeply involved in numerous class actions on behalf of retirement plan
participants, consumers, and health care providers. Mr. Doles has lectured
frequently to a variety of associations and conferences including fiduciary groups,
national and state medical associations, and bar associations.
Mr. Doles was a member of the trial team in Tussey v. A.B.B., a month-long trial
which was the first and is the only full trial of a 401k excessive fee case in history,
and which resulted in a favorable multi-million dollar judgment for plaintiffs.
Mr. Doles is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.

HEATHER LEA
Heather Lea is a partner of the firm. She graduated with a Bachelor of Arts degree
from Rhodes College in 1994 and with a Juris Doctorate degree from Washington
University School of Law in 2000, where she was Order of the Coif, and the Editorin-Chief of the Washington University Journal of Law and Policy. Ms. Lea is a
member of the bar of Illinois and Missouri, and is admitted to practice before the
Supreme Court of the United States and numerous federal courts.
Ms. Lea was a judicial law clerk to the Honorable Jeanne E. Scott, United States
District Court for the Central District of Illinois and has specialized in ERISA and
pension plan litigation for her entire career. She is currently involved in litigating
class actions under ERISA for claims of fiduciary breaches involving plans of large
employers.
Ms. Lea was a member of the trial team in Tussey v. A.B.B., a month-long trial
which was the first and is the only full trial of a 401k excessive fee case in history,
and which resulted in a favorable multi-million dollar judgment for plaintiffs.
Ms. Lea is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.
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ANDREW D. SCHLICHTER
Andrew Schlichter is a partner of the firm. He graduated with a Bachelor of Arts
Degree from Georgetown University cum laude in 2002 and from the University of
Michigan Law School cum laude in 2005, where he was Executive Editor of the
Michigan Law Review and received the Jason H. Honigman award. He is a member
of the bars of New York and Missouri, and is admitted to practice before the
Supreme Court of the United States and numerous federal courts. From 2005 to
2006, he served as a law clerk to U.S. District Judge David R. Herndon in East St.
Louis, Illinois. Prior to joining Schlichter, Bogard & Denton, LLP, Mr. Schlichter
worked for a large New York City law firm where he practiced complex commercial
litigation.
Mr. Schlichter has extensive experience in high-stakes litigation. He has
represented numerous clients in federal and state securities actions, and has
obtained successful results in a broad range of complex matters, including dismissal
with prejudice of a $147 million action asserted in connection with a debt
refinancing and dismissal of several significant claims related to a corporate
merger. He has also represented clients in regulatory matters and investigations,
including investigations related to the collapse of an investment bank's sponsored
hedge funds, off-label promotion at a major pharmaceutical company, and a utility's
response to Hurricane Sandy.
In his pro bono practice, he has served as Counsel to the New York Chief Judge's
Special Commission on the Future of the New York State Courts and in 2013
received a Pro Bono Publico Award from the Legal Aid Society.
Mr. Schlichter represents clients in complex litigation and personal injury
litigation. He is involved in complex national ERISA class actions involving 401k
plans of large employers, which have resulted in multi-million dollar settlements
and substantial non-monetary improvements to the 401(k) plans.

SEAN E. SOYARS
Mr. Soyars is a partner of the firm. He received his Bachelor of Arts from St. Mary’s
College in 2000. He received his Juris Doctorate in 2004 from Washington
University School of Law. He is a member of the bar of Missouri and is admitted to
practice before numerous federal courts.
He has extensive experience in appellate advocacy in representing participants in
large 401(k) plans, as well as extensive experience working on all aspects of
complex, national ERISA class actions involving 401(k) plans of large employers,
including numerous cases resulting in multi-million dollar settlements and
substantial non-monetary improvements to the 401(k) plans.
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KURT C. STRUCKHOFF
Kurt Struckhoff is Counsel in the firm. He graduated with a Bachelor of Science
degree in finance and accounting from Saint Louis University in 2006, summa cum
laude. He received his Juris Doctorate from Saint Louis University School of Law in
2009. He is a member of the bar of Missouri and Illinois and is admitted to practice
before the Supreme Court of the United States and numerous federal courts.
Mr. Struckhoff has been with the firm since 2009.
Mr. Struckhoff was a member of the trial team in Tussey v. A.B.B., a month-long
trial which was the first and is the only full trial of a 401k excessive fee case in
history, and which resulted in a favorable multi-million dollar judgment for
plaintiffs.
Mr. Struckhoff is and has been involved in numerous complex, national ERISA class
actions involving 401(k) plans of large employers, including numerous cases
resulting in multi-million dollar settlements and substantial non-monetary
improvements to the 401k plans.
He has worked extensively in complex litigation in areas including ERISA, pension
issues, securities fraud and fiduciary liability.

JOEL ROHLF
Joel Rohlf is Counsel in the firm. He graduated with a Bachelor of Arts degree from
the University of Iowa with honors and highest distinction. He received his Juris
Doctorate from the University of Iowa, College of Law in 2008 with high distinction
and order of the coif. He is a member of the bars of Missouri, Illinois, and the
District of Columbia and is admitted to practice before several federal courts.
Joel has extensive experience representing clients in high stakes financial
litigation. He has successfully represented numerous clients in a broad range of
cases, including ERISA, securities, civil RICO, False Claims Act, consumer
protection and pharmaceutical matters.
He has also represented pro bono criminal defendants who cannot afford counsel,
and has handled cases for the American Civil Liberties Union and handled a case
for the National Association of Criminal Defense Lawyers before the United States
Supreme Court in Vermont v. Brillion, 556 U.S. 81 (2009).
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ALEX BRAITBERG
Alex earned his B.A. from Cornell University, and his Juris Doctorate from Saint
Louis University, magna cum laude.
Alex has served on the Board of Governors of the Bar Association of Metropolitan
St. Louis since 2017, and is currently the Chair of the Continuing Legal Education
Committee.
Alex represents clients in complex high-stakes cases in courts around the country,
focusing his practice on Employee Retirement Income Security Act (ERISA) and
pension plan litigation. He has extensive experience in class actions, including
fiduciary breach, toxic exposure, product liability and consumer protection cases,
and has obtained substantial results for his clients in a broad range of matters.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
PHILADELPHIA DIVSION
JENNIFER SWEDA, et al.,
Plaintiffs,
v.

Civil Action No.
2:16-cv-4329-GEKP

THE UNIVERSITY OF PENNSYLVANIA, et al.,
Defendants.
DECLARATION OF HEATHER LEA
I, Heather Lea, declare as follows:
1.

I am a partner of the law firm of Schlichter Bogard & Denton, LLP, counsel for

Plaintiffs in this case. I am familiar with the facts set forth below and able to testify to them.
2.

I received my Bachelor of Arts from Rhodes College in 1994 and my Juris

Doctorate from Washington University School of Law in 2000. I have been in the private
practice of law for over 20 years. I have been involved in national ERISA excessive fee class
actions involving defined contribution plans since 2005.
3.

I have been active in all aspects of this litigation. I am familiar with the facts set

forth below and able to testify to them based on my personal knowledge or review of the records
and files maintained by this firm in the regular course of its representation of Plaintiffs in this
case.
4.

I am licensed to practice law in the States of Missouri and Illinois. I am admitted

to practice in the United States Supreme Court and numerous Circuit Courts of Appeals and
District Courts across the country.
5.

As set forth in the Memorandum in Support of Plaintiffs’ Motion, numerous

courts have approved the following hourly rates for Class Counsel. These rates were used to
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perform a lodestar cross-check to approve attorneys’ fees of one-third of the settlement proceeds
in ERISA excessive fee class actions.
Experience
25 Years +
15-24 Years
5-14 Years
0-4 Years
Paralegal

Rate
$ 1,060.00
$ 900.00
$ 650.00
$ 490.00
$ 330.00

These courts approved the following hourly rates:

•
•
•
•
•
•
•
•
•
•

Ramsey v. Philips, No. 18-1099, Doc. 27 at 8 (S.D. Ill. Oct. 15, 2018);
Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519, *3 (M.D.N.C. May 6, 2019);
Clark v. Duke, No. 16-1044, 2019 WL 2579201, *4 (M.D.N.C. June 24, 2019);
Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 at 3 (M.D. Tenn. Oct. 22, 2019);
Bell v. Pension Comm. Of ATH Holdings Co., LLC, No. 15-2061, 2019 WL 4193376, *5
(S.D. Ind. Sept. 4, 2019);
Kelly v. Johns Hopkins Univ., No. 2020 WL 434473, *6 (D.Md. Jan. 20, 2020)
Marshall v. Northrop Grumman Corp., No. 16-6794, 2020 WL 5668935, *7 (C.D. Cal.
Sept. 28, 2020);
Troudt v. Oracle Corp, No. 16-00175, Doc. 236 at 7 (D. Col. July 10, 2020);
Henderson v. Emory University, No. 16-2920, 2020 WL 9848978, *2 (N.D. Ga. Nov. 4,
2020);
Pledger v. Reliance Tr. Co., No. 15-4444, 2021 WL 2253497, *7 (N.D. Ga. Mar. 8,
2021);
6.

To calculate the lodestar, Class Counsel applied these rates to the number of hours

incurred by attorneys and non-attorneys who worked on this case. This calculation is shown in
the following table:

2
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Experience

Hours

Rate

Total

25 Years +

1,348.50

$ 1,060.00

$ 1,429,410.00

15-24 Years

1,656.00

$

900.00

$ 1,490,400.00

5-14 Years

2,636.30

$

650.00

$ 1,713,595.00

0-4 Years

1,860.60

$

490.00

$

Attorney Total

7,501.40

Paralegal
Staff Total
Total

643.00
643.00

911,694.00

$ 5,545,099.00
$

330.00

8,144.40

$
$

212,190.00
212,190.00

$ 5,757,289.00

7.

The lodestar of $5,757,289 results in a multiplier of 0.75.

8.

Since 2018, hourly rates for attorneys in U.S. firms have increased 3.3% in 2019

and 3.5% in 2020. 1 Considering these increases in hourly rates, Class Counsel provides updated
national rates in the below lodestar calculation:
Experience

Hours

Rate

Total

25 Years +

1,348.50

$ 1,133.30

$ 1,429,410.00

15-24 Years

1,656.00

$

962.24

$ 1,490,400.00

5-14 Years

2,636.30

$

694.95

$ 1,713,595.00

0-4 Years

1,860.60

$

523.89

$

Attorney Total

7,501.40

Paralegal
Staff Total
Total
1

643.00
643.00

911,694.00

$ 5,545,099.00
$

8,144.40

352.82

$
$

212,190.00
212,190.00

$ 6,155,434.32

2021 CounselLink’s ELM Trends Report, available at https://counsellink.com/trends/.
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9.

The lodestar of $6,155,434 results in a multiplier of 0.7.

10.

Community Legal Services of Philadelphia (“CLS”) lists their fee schedule on

their website at https://clsphila.org/about-community-legal-services/attorney-fees/. It was last
updated over three years ago and provides for the following rates:
Attorneys post-law school experience under 2 years

$200-220

Attorneys 2-5 year’s experience

$230-275

Attorneys 6-10 year’s experience

$280-360

Attorneys 11-15 year’s experience

$375-450

Attorneys 16-20 year’s experience

$475-530

Attorneys 21-25 year’s experience

$550-640

Attorneys more than 25 year’s experience

$650-700

Law Students

$110-160

Paralegal I and II

$160-200

Senior and Supervisory Paralegal

$205-230

11.

Applying the median of the CLS rates to the hours worked by Class Counsel

results in the following lodestar:
Years of Experience Hours
25 +
240.60
21- 25
2,331.10
16 - 20
432.80
11 - 15
277.30
6 - 10
2,359.00
2–5
1,860.60
under 2
Attorney Total
7,501.40
Supervisory
Paralegal
53.90
Paralegal I and II
589.10
Staff Total
643.00

Rate
$ 675.00
$ 595.00
$ 502.50
$ 412.50
$ 320.00
$ 252.50
$ 210.00

Total
$ 162,405.00
$ 1,387,004.50
$ 217,482.00
$ 114,386.25
$ 754,880.00
$ 469,801.50
$
$ 3,105,959.25

$ 217.50
$ 180.00

$
$
$

4

11,723.25
106,038.00
117,761.25
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Total

8,144.40

$ 3,223,720.50

12.

The lodestar of $3,223,720.50 results in a multiplier of 1.3.

13.

Since 2018, hourly rates for attorneys in U.S. firms have increased 3.3% in 2019

and 3.5% in 2020. 2 Considering these increases in hourly rates, Class Counsel provides updated
national rates in the below lodestar calculation:
Years of Experience Hours
25 +
240.60
21- 25
2,331.10
16 - 20
432.80
11 - 15
277.30
6 - 10
2,359.00
2–5
1,860.60
under 2
Attorney Total
7,501.40
Supervisory
Paralegal
53.90
Paralegal I and II
589.10
Staff Total
643.00
Total

Rate
$ 721.68
$ 636.15
$ 537.25
$ 441.02
$ 342.13
$ 269.96
$ 224.52

Total
$ 162,405.00
$ 1,387,004.50
$ 217,482.00
$ 114,386.25
$ 754,880.00
$ 469,801.50
$
$ 3,105,959.25

$ 232.54
$ 192.45

$
$
$

8,144.40

11,723.25
106,038.00
117,761.25

$ 3,446,663.46

14.

The lodestar of $3,446,663 results in a multiplier of 1.3.

15.

As described in greater detail below, based on the firm’s billing records, the total

time expended of 8,144.4 hours has been broken down into the following categories:

2

2021 CounselLink’s ELM Trends Report, available at https://counsellink.com/trends/.
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Jerome Schlichter
Michael Wolff
Troy Doles
Heather Lea
Sean Soyars
Crystal Hopkins
Gary Drag
Kurt Struckhoff
Scott Bumb
Patrick Kutz
Sean Milford
Ethan Hatch
Hunter Amend
Ally Edwards
Rebekah Freisinger

Percentage of Total

Motion to
Class
Complaint Dismiss
Appeal
Discovery Deposition Cert
Expert Settlement
Attorney
23.6
29.1
25.4
16
6
0
3.7
15
Attorney
3.5
31.7
72.6
14
0
0
0
0
Attorney
70.2
0
0
134.5
563
0
269.1
71.1
Attorney
0
0
0
221
586.6
0
343.1
72.5
Attorney
22.8
54.6
255.9
5.7
0.2
93.6
0
0
Attorney
0
0
0
1.9
114.9
0
0
0
Attorney
42.4
5.5
0
0
0
0
25.1
0
Attorney
82.4
1.4
1.2
2
0
0
0
0.5
Attorney
18.8
3.2
0
66.3
172.1
4.2
0
7.9
Attorney
0
0
0
252.2
458.1
0
275.5
1.6
Attorney
0
0
0
76.2
643.7
0
247.9
0
Attorney
55.4
65.5
9.8
0.6
0
0
0
0
Attorney
0
0
0
1038.6
624
9.5
188.5
0
Paralegal
0
0
0
379.2
113.2
5.9
90.8
0
Paralegal
27.6
0
0
0
2.5
5
0
18.8
346.7
191
364.9
2208.2
3284.3 118.2 1443.7
187.4
4.26%

2.35%

4.48%

27.11%

40.33% 1.45% 17.73%

2.30%
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The total hours for each person:
Total Hours
Jerome Schlichter

Attorney

118.8

Michael Wolff

Attorney

121.8

Troy Doles

Attorney

1107.9

Heather Lea

Attorney

1223.2

Sean Soyars

Attorney

432.8

Crystal Hopkins

Attorney

116.8

Gary Drag

Attorney

73

Kurt Struckhoff

Attorney

87.5

Scott Bumb

Attorney

272.5

Patrick Kutz

Attorney

987.4

Sean Milford

Attorney

967.8

Ethan Hatch

Attorney

131.3

Hunter Amend

Attorney

1860.6

Ally Edwards

Paralegal

589.1

Rebekah Freisinger

Paralegal

53.9
8144.4

Investigation and Preparation of Complaint:
16.

Starting in 2016, Class Counsel began their investigation of the claims at issue in

this lawsuit. Attorneys conducted in-depth, investigative analysis and research of publicly
available documents, including summary plan descriptions, participant statements, prospectuses,
investment data, and the Forms 5500 filed with the Department of Labor, among other things.
17.

Class Counsel’s investigation included meetings with Plan participants, which

occurred both in-person and on the phone. The in-person meetings required attorneys to travel to
multiple locations across the country where the participants reside. These meetings provided
valuable insight and additional understanding of the operation and administration of the Plan as
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well as fee and performance disclosures concerning the Plan’s investments and expenses. Each
Class Representative provided Class Counsel with critical documents prior to preparing the
Complaint. It has also been my experience that participants are hesitant to bring these large,
complex suits against their employer for fear of alienation. Class Representatives also stayed
apprised of the proceedings at each stage of the case, including preparations for trial, sitting for
depositions, and submitting declarations in support of class certification.
Complaints
18.

Plaintiffs filed their complaint on August 10, 2016. Doc. 1. On October 28, 2016,

Defendants filed their first motion to dismiss. Doc. 25. Class Counsel reviewed and analyzed
Defendants’ briefing and attached exhibits. After additional investigation and research, Plaintiffs
amended their complaint as of right under Rule 15(a)(2) on November 21, 2016. Doc. 27.
19.

Plaintiffs asserted seven counts against Defendants. In Counts I and II, Plaintiffs

alleged Defendants breached their duty of loyalty and prudence under 29 U.S.C.
§1104(a)(1)(A)–(B) and committed prohibited transactions under §1106(a)(1) by locking the
Plan into providing the CREF Stock Account, regardless of its performance or fees, and locking
the Plan into TIAA’s recordkeeping services. In Counts III and IV, Plaintiffs alleged that
Defendants breached their duties of loyalty and prudence under 29 U.S.C. §1104(a)(1)(A)–(B)
and committed prohibited transactions under §1106(a)(1) by using two vendors instead of a
single recordkeeper, allowing those recordkeepers to receive unreasonable compensation, failing
to prudently monitor and control recordkeeping expenses, and failing to solicit bids from other
recordkeepers. Under Counts V and VI, Plaintiffs asserted that Defendants breached their duties
of loyalty and prudence under 29 U.S.C. §1104(a)(1)(A)–(B) and committed prohibited
transactions under §1106(a)(1) by failing to prudently monitor Plan investment options, resulting

8
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in the use of high-cost and underperforming funds compared to alternatives available to the Plan.
Under Count VII, to the extent Defendants delegated any of their fiduciary duties, Plaintiffs
alleged that Defendants failed to prudently monitor the actions of those individuals.
20.

After the case was remanded from the Third Circuit, as discussed below, and after

an initial production by the parties, Plaintiffs filed a Second Amended Complaint on October 18,
2019. Doc. 69. This complaint added two plans to the case that were administered identically by
the same fiduciaries.
21.

Class Counsel devoted over 346 hours (or 4.26% of the total hours) investigating

claims prior to filing, drafting the complaint, and drafting the amended complaints.
Motion to Dismiss
22.

Defendants filed a motion to dismiss the amended complaint on January 15, 2017.

Doc. 33. Class Counsel spent extensive time responding to their arguments, which included
conducting research and analysis of relevant authority. Plaintiffs filed their opposition on March
2, 2017. Doc. 36. The parties filed multiple supplemental authorities before the Court granted
Defendants’ motion to dismiss on September 21, 2017. Docs. 56, 57.
23.

In responding to Defendants’ motion to dismiss, Class Counsel devoted 191 hours

(or 2.35% of total hours).
Appeal
24.

Plaintiffs appealed the Court’s dismissal, which was overturned for Counts III and

V and remanded for further proceedings. Sweda v. Univ. of Penn., 923 F.3d 320 (3d Cir. 2019).
Defendants sought a stay to the mandate while they petitioned the Supreme Court. The Third
Circuit denied their motion to stay. Subsequently, Defendants’ Petition for Writ of Cert to the
Supreme Court was denied. Univ. of Pennsylvania v. Sweda, 140 S.Ct. 2565 (2020). In total,

9
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Class Counsel devoted 365 hours (or 4.48% of the total hours) successfully prosecuting the
appeal and defending the cert petition to the Supreme Court.
Discovery
25.

On October 11, 2019, the parties submitted a joint preliminary report and

discovery plan to the Court in advance of the October 18, 2019 status conference. Doc. 65.
Initial requests for production and interrogatories directed to Defendants on January 2, 2020.
Plaintiffs issued multiple additional requests; the last ones sent to Defendants on July 31, 2020.
The parties negotiated an agreed upon stipulation and order for discovery of Electronically
Stored Information, which was entered by the Court on February 14, 2020. Doc. 76.
26.

On February 17, 2020 and again on July 31, 2020, Defendants issued discovery

requests to each of the Class Representatives. Class Counsel engaged in extensive discussions
with each client. The attorneys reviewed and analyzed all materials provided by their clients and
prepared responses.
27.

Throughout the course of discovery, Class Counsel diligently reviewed and

analyzed over 15,000 documents. The parties and third parties made 28 separate productions,
totaling an estimated 1,012,546 pages. A detailed review and analysis of the document
production was crucial for Plaintiffs to prove their claims. Without a firm understanding of the
core materials to support their claims, including a significant email production with attachments,
Plaintiffs would have been unable to successfully prosecute this action.
28.

To support those efforts, Class Counsel developed a document review and

analysis protocol for systematically and methodically evaluating the document production. It was
incumbent on Class Counsel to review each document produced in this litigation. The ongoing
review and analysis of the document production was aided by numerous internal discussions and

10
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meetings to ensure a proper and efficient evaluation process, as well as to inform their litigation
strategy. This produced many important documents that helped to build the case, were used in
depositions, and supported the expert reports that were prepared but not yet disclosed.
29.

The process of finding, identifying, and analyzing relevant and important

documents is an extremely time-consuming task because the documents were not produced with
any sense of order and there is no one available to Class Counsel (other than through the formal
deposition process) to guide, interpret, or assist in understanding the documents produced. The
time spent identifying and analyzing the core documents is a critical component of deposition
preparation and expert analysis. This is particularly true in a case such as this one, where
discovery reached back to January 1, 2010. Without a full effort of Class Counsel to review,
analyze, and organize the documents, identifying those that were critical, the facts would not
have been developed.
30.

Class Counsel spent 2208.2 hours (or 27.11% of the total hours) on discovery-

related tasks. While most of these hours were spent analyzing documents produced by
Defendants, these hours also include preparing and responding to discovery requests, research
related to discovery issues, and analysis of privilege logs among other things. Assuming all
2208.2 hours were spent on reviewing documents in the production, Class Counsel analyzed an
average of 7 documents an hour, or approximately 8-9 minutes per document.
Depositions
31.

Apart from the ongoing tasks related to the document production, Class Counsel

defended six depositions of the Class Representatives and took seven lengthy depositions of fact
witnesses, including Defendants and their employees. Each of the fact witness depositions
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required extensive preparation and ongoing consultation with experts given the complex
investment and financial issues that permeated the documents and case theories.
32.

Class Counsel invested 3,284.3 hours (or 40.33% of the total hours) in preparing

for, taking, or defending 13 depositions. In performing these tasks, almost 200 deposition
exhibits were used by the parties. Some of these exhibits were compilations of meeting minutes
or materials that took numerous hours to identify and find final versions from the 15,000
documents (and over one million pages) produced. There was no specific organization to the
Defendant’s production of documents such that the most fundamental, core documents for the
case (meeting minutes and materials, contracts, fee disclosures) were not produced in a single
production but instead had to be compiled from multiple productions, including third parties.
33.

In preparing for all thirteen depositions, Class Counsel performed multiple

searches of the entire production database, reviewed thousands of documents (an average of
2,000 documents per witness), searched for publicly available documents that were relevant to
the witness, and reviewed prior deposition testimony.
Motion for Class Certification
34.

Plaintiffs filed their motion for class certification on September 15, 2020. Docs.

84, 84-2. The briefing, accompanied by declarations of the Class Representatives, was extensive
and took significant time to prepare. Docs. 84-3 through 84-8. Defendants filed their opposition
on November 3, 2020 and Plaintiffs filed their reply brief on November 24, 2020. Docs. 91, 92.
Class Counsel devoted over 118 hours (or 1.45% of the total hours) to class certification.
Expert Witnesses
35.

ERISA litigation is highly technical, including facts about prudent investment

practices, industry best practices, fiduciary practices, and complex financial matters, requiring
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use of experts. Plaintiffs worked with multiple expert witnesses who were prepared to provide
extensive written reports days after the parties were able to reach an agreement to settle the case.
36.

Class Counsel worked with both consulting experts and experts that were

preparing reports to be disclosed pursuant to Rule 26(a)(2) and the Court’s scheduling orders.
These experts were highly sophisticated and experienced with fiduciary practices, 403(b) plan
recordkeeping and administrative services, investment oversight, and prudent plan design. Class
Counsel were ready to proceed with detailed expert reports when the parties reached an
agreement to settle this case prior to the disclosure of experts. Because the deadline to disclose
experts was imminent, Class Counsel had been working with experts that were to be disclosed
for months. Extensive analysis of documents and Plan data was necessary. Under their direction,
Class Counsel spent hours researching the factual issues identified by experts.
37.

In all, Class Counsel invested 1443.7 hours (or 17.73% of the total hours)

working with consulting and soon-to-be-disclosed experts on the preparation of the necessary
disclosures, calculations, and reports.
Settlement
38.

During the same time as the briefing on class certification, the parties began

negotiating a settlement. These discussions covered a period of four weeks and included intense,
arms-length negotiations. Ultimately, the parties were able to reach an agreement to settle the
case which culminated in the execution of the Settlement Agreement.
39.

On November 30, 2020, shortly after concluding the class certification briefing,

the parties notified the Court that an agreement had been reached. Doc. 93. A motion for
preliminary approval of the settlement was filed on January 14, 2021, attaching the signed

13
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settlement agreement. Doc. 95. In this filing, the parties asked the Court to certify a settlement
class defined as:
All persons who participated in the Plans at any time during the Class Period –
August 10, 2010 through January 14, 2021—including any Beneficiary of a
deceased person who participated in one or more of the Plans at any time during
the Class Period, and any Alternate Payee of a person subject to a Qualified
Domestic Relations Order who participated in one or more of the Plans at any
time during the Class Period. Excluded from the Settlement Class are each of the
individual members of the Investment Committee during the Class Period.
Docs. 95, 102 (capitalized terms are defined in the Settlement Agreement. Doc. 95-2). The Court
preliminarily certified the Settlement Class on June 29, 2021, along with the Settlement. Doc.
102. In this order, the Court appointed Jennifer Sweda, Benjamin Wiggins, Robert Young, Faith
Pickering, Pushkar Sohoni, and Rebecca Toner as Class Representatives and Schlichter Bogard
& Denton LLP as Class Counsel. Id. at 7. Between settlement discussions, negotiation of detailed
terms of the settlement, and preparing the necessary settlement documents, Class Counsel
devoted over 187 hours (or 2.3% of the total hours).
40.

Prior to seeking preliminary approval of the class action settlement, Class Counsel

was engaged in the preparation of numerous supporting settlement documents, including the
class action notices, claim forms, their motion and memorandum in support of preliminary
approval, their motion and memorandum in support of class certification, their motion and
memorandum in support of consolidation, and related proposed orders. They also prepared
requests for proposals sent to settlement administrators and independent fiduciaries, necessary
parties to facilitate the settlement. Between mediation, settlement discussions, and preparing the
necessary settlement work, Class Counsel devoted 187.4 hours (or 2.3% of the total hours). This
time does not include time spent preparing this motion or the exhibits. None of the time spent by
Class Counsel responding to many inquiries from participants about the settlement or their

14

Case 2:16-cv-04329-GEKP Document 107-3 Filed 08/27/21 Page 15 of 20

individual circumstances is included. No time spent preparing for and attending the final
approval hearing is included. Class Counsel will spend time monitoring compliance with the
non-monetary terms over the three years following final approval. None of that time is included,
and, if it is necessary to return to Court to enforce the settlement terms, Class Counsel will do
that without that time being compensated. Based on experience in other cases, I anticipate Class
Counsel will spend an additional 50-100 hours administering the settlement over the upcoming
years.
41.

After the lawsuit was filed, the Plans underwent changes to address the issues

raised in the Complaint. After the Settlement was reached, the Plan fiduciaries consolidated the
Plans’ recordkeeping and administrative services to a single provider, as noted in a presentation
to a presentation to participants. 3 The investment options available to participants were
streamlined down to 18 options from approximately 118 options in the beginning of the Class
Period and Defendants engaged a consulting expert to advise them on the Plans’ investments. Id.
All current options in the Plans will be maintained in the lowest available share class. Doc. 95-2
at p. 25 (para. 10.1). Funds identified in the Second Amended Complaint (Doc. 69, ¶120-130,
131-148, 152), with the exception of the TIAA Real Estate Account, were removed from the
Plans. See pp. 4-5 of participant presentation cited in footnote 1.
42.

The description of the time and effort that Class Counsel expended illustrates the

determination these attorneys displayed through all aspects of this litigation. The attorney and
non-attorney hours were reasonably and efficiently expended to obtain a successful recovery on
behalf of the Class. Without committing the necessary resources to diligently pursue Plaintiffs’
claims and utilizing the national expertise Class Counsel have developed in creating this area of

3

See Page 2 https://www.med.upenn.edu/fapd/docurepo/assets/usercontent/documents/UPENN%20Retirement%20Program%20Update%20-%20February%202021%20PSOM.pdf
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litigation, a favorable recovery that benefits tens of thousands of Class members would not have
been possible.
One-Third Contingency Fee
43.

In complex ERISA class actions, such as this, a one-third contingency fee is

routinely awarded in cases handled by Class Counsel. Below is a table of cases handled by Class
Counsel in which a one-third fee was awarded.
Case
Pledger v. Reliance Tr. Co., No. 15-4444, 2021 WL 2253497 (N.D. Ga.
Mar. 8, 2021)
Henderson v. Emory University, No. 16-2920, 2020 WL 9848978 (N.D.
Ga. Nov. 4, 2020)
Marshall v. Northrup Grumman, No. 16-6794, 2020 WL 5668935 (C.D.
Cal. Sept. 18, 2020
Troudt v. Oracle Corp, No. 16-00175, Doc. 236 (D. Col. July 10, 2020)

Fee %
33.33%

Kelly v. Johns Hopkins Univ., No. 2020 WL 434473 (D.Md. Jan. 20,
2020)
Cassell v. Vanderbilt Univ., No. 16-2086, Doc. 174 (M.D.Tenn. Oct. 22,
2019)
Bell v. Pension Comm. Of ATH Holding Co., LLC, No. 15-2062, 2019
WL 4193376 (S.D.Ind. Sept. 4, 2019)

33.33%

Tussey v. ABB, Inc., No. 06-4305, 2019 WL 3859763 (W.D.Mo. August
16, 2019)
Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519 (M.D.N.C. May
6, 2019)
Clark v. Duke, No. 16-1044, 2019 WL 2579201 (M.D.N.C. June 24,
2019)
Ramsey v. Phillips N.A., No. 18-1099, Doc. 27 (S.D.Ill. Oct. 15, 2018)

33.33%

In re Northrop Grumman Corp. ERISA Litig., No. 06-6213, 2017 WL
9614818 (C.D.Cal. Oct. 24, 2017)
Gordan v. Mass. Mut. Life Ins. Co., No. 13-30184, 2016 WL 11272044
(D.Mass. Nov. 3, 2016)
Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 6769066
(M.D.N.C. Sept. 29, 2016)
Spano v. Boeing Co., No. 06-743, 2016 WL 3791123 (S.D.Ill. Mar. 31,
2016)
Abbott v Lockheed Martin Corp., No. 06-701, 2015 WL 4398475
(S.D.Ill. July 17, 2015)
Krueger v. Ameriprise Fin., Inc., No. 11-2781, 2015 WL 4246879

33.33%

16

33.33%
33.33%
33.33%

33.33%
33.33%

33.33%
33.33%
33.33%

33.33%
33.33%
33.33%
33.33%
33.33%
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Case

Fee %

(D.Minn. July 13, 2015)
Beesley v. Int’l Paper Co., No. 06-703, 2014 WL 375432 (S.D.Ill. Jan.
31, 2014)
Nolte v. Cigna Corp., No. 07-2046, 2013 WL 12242015 (C.D.Ill. Oct.
15, 2013)
Will v. Gen. Dynamics Corp., No. 06-698, 2010 WL 4818174 (S.D.Ill.
Nov. 22, 2010)
Martin v. Caterpillar Inc., No. 07-1009, 2010 WL 11614985 (C.D.Ill.
Sept. 10, 2010)

33.33%
33.33%
33.33%
33.33%

Expenses
44.

I have examined our firm records for the reimbursable expenses that we have

incurred in the prosecution of this case. The expenses described below have been paid by our
firm and we now seek their customary reimbursement pursuant to our contracts with the Class
Representatives. Absent the settlement and the creation of a common fund benefit for the Class,
the expenses below would remain the sole responsibility of Class Counsel.
45.

Having reviewed the log of expenses and the supporting invoices and

documentation, Class Counsel has incurred case expenses totaling $369,857. This amount
includes an estimated $1,885.92 for airfare and hotel accommodations for the Final Approval
Hearing.
Category
Depositions
Data Development and Document Organization (ESI)
Experts & Consultants
Filings, Hearing Transcripts, Subpoena Services and
Related Costs
Copies and Postage
Research and Investigation
Settlement Costs
Travel, Lodging, and Parking
Total Expenses Requested

17

Expense
36,013.51
11,148.86
299,884.11
2,195.10
6,563.93
2,506.99
25.00
11,520.17
369,857.67
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46.

The expenses classified as related to depositions include those incurred for the

Court reporter, including transcripts, video recording, and equipment necessary for virtual
testimony and exhibits.
47.

Those expenses classified as ESI include third party storage providers, software

licenses used in document review, and professional assistance in the receipt and production of
documents during discovery.
48.

Expert expenses are the vast majority of Class Counsel’s expenses and include the

amounts paid to experts for their assistance at all states of the case and, for those who were to be
disclosed, their time preparing their required disclosures and reports.
49.

Expenses categorized as Filing or Service Fees include those incurred by Class

Counsel for filing the complaint, services of summons related to the complaint and third party
discovery, and pro hac vice fees.
50.

Those expenses classified as copies and postage predominately include:
•
•
•

51.

Correspondence with clients, including draft pleadings, discovery, and other
communications;
Courtesy copies sent to the Court; and
Printing and filing fees for the briefing before the Third Circuit.

Research expenses include PACER expenses, legal research (Lexis and WestLaw)

charges, and fees paid to third parties for their research services or production costs (historic
Form 5500s from the department of labor or FOIA charges).
52.

The settlement expense solely relates to the registration of the domain used for the

settlement website.
53.

Finally, travel expenses include meetings with clients, attendance at hearings, and

other travel related to depositions.
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Class Representatives
54.

It has been my experience that participants are hesitant to bring these large,

complex suits against their employer for fear of alienation. The Class Representatives, who are
current and former employees of the University of Pennsylvania, were not promised a bonus for
their participation, and they were not asked to keep records for time spent devoted to this case.
55.

Class Counsel met extensively with the Class Representatives during the entire

tenure of this litigation. Beginning in the spring of 2016, Class Counsel began working with the
Class Representatives, which included multiple meetings, calls, and sharing of information and
documents related to the Plans. The meetings, correspondence, and sharing of information as
well as documents continued through the dismissal and appeal to the Third Circuit. Class
Representatives attended Court hearings and the argument before the Third Circuit.
56.

Each Class Representative assisted with responding to multiple rounds of

discovery requests, search for and provided responsive documents, and otherwise assisted Class
Counsel with issues as they arose.
57.

Each Class Representative spent hours preparing for and attending their

deposition.
58.

Finally, each Class Representative discussed and approved the terms of the

Settlement with Class Counsel.
59.

Throughout the litigation, and now throughout the settlement process, Class

Counsel and Class Representatives have worked together to ensure the best outcome for the
Class. This includes numerous communications by phone, email, mail and the attendance at
hearings.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.
Executed on August 27, 2021 in St. Louis, Missouri.
/s/ Heather Lea
Heather Lea
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
PHILADELPHIA DIVISION
JENNIFER SWEDA et al.,

Plaintiffs,
No. 2:16-cv-04329-GEKP

v.
THE UNIVERSITY OF PENNSYLVANIA,
INVESTMENT COMMITTEE et al.,

Defendants.

DECLARATION OF STEWART BROWN, PHD, CFA
1.

I hold a PhD. in finance from the University of Florida (1974) and the

professional designation of Chartered Financial Analyst (charter# 5831 ). I am
Professor Emeritus of Finance at Florida State University. I am author or co-author
of six law review articles on mutual fund investment advisory fees. My vita is
included at Appendix A.
2.

I have reviewed the Settlement Agreement ("Settlement") between

Plaintiffs and The University of Pennsylvania Investment Committee and Jack
Heuer ("UPenn") in the above-referenced litigation, and it provides for substantial
monetary benefits to participants and beneficiaries of the University of
Pennsylvania Matching Plan, the Supplemental Retirement Annuity Plan of the
University of Pennsylvania, and the University of Pennsylvania Basic Plan
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(collectively the Plan or Plans). The Settlement also provides for significant
affirmative relief over the three-year settlement period.
3.

My assignment was to calculate the economic value of certain

changes to the operation and administration of the Plans. I understand from my
review of the Settlement and from discussions with Class Counsel that UPenn
recently completed a competitive bidding process for the recordkeeping services
provided to the Plan. A new, sole recordkeeper arrangement is in place because of
this process, taking effect a few months ago. The Settlement requires UPenn to, in
relevant part, conduct another competitive bidding process for the provision of
recordkeeping services provided to the Plan towards the end of the Settlement
period. See Settlement §§10.1,10.7 (Doc. 095-02).
4.

My analysis considers the fee savings to participants from a decrease

in recordkeeping fees recently obtained as the result of both competitive bidding
processes. I calculate the Plans' savings for six- years assuming that the second
bidding process results in a similar or lower fee as the first process. The six-year
period conservatively captures the savings to the Plans because it is highly likely
the Plans' savings will increase because of the second competitive process that will
be completed before the end of the Settlement period.
5.

In valuing the fee savings, I calculated the amount the Plans paid for

2
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recordkeeping services from 2010-2019 1 using the Plans' fee disclosures provided
to UPenn by the Plans' recordkeepers. I combined the compensation received by
the Plan's two recordkeepers. I calculate the annual compensation per participant
by dividing the annual total record keeping fees by 40,000, the total of unique
participants in 2019. 2
6.

The Plans paid an average of $127 per participant for recordkeeping

services over the 2010-2019 period and assuming 40,000 participants paid an
average $5 million per year for those services. Under the new contract, the Plans
pay $40 per-participant, per-year or $1.6 million per year for recordkeeping
3

services. The difference between $5 million and $1.6 million suggests an annual
saving of about $3.48 million. More precisely, an annualized savings of
$3,483,539 for the Plans and its participants. Annual savings of $3.48 million
translate to about $10.45 million over the initial settlement period and $20.9
million over 6 years.
7.

As the Settlement requires, all revenue sharing paid by the Plans'

1

The Plans' average from 2010-2019 is a conservative because it includes recent reductions in the recordkeeping
fees paid by the Plans after the lawsuit was filed.
2
There was not a consistent reporting of unique participants in the production of documents made available to
Plaintiffs through discovery in this case. Thus, I used the number of unique participants reported in 2019 and used
this number as an historical representation of participants backwards in time to 2010 and forward in time for the sixyear period of my analysis. This is a conservative estimate as the number of participants in the Plans grew over the
IO-years prior to 2019 as is shown in the Form 5500s filed with the Department of Labor. My assumption of unique
participants is necessary because the participant counts in the Form 5500s do not reflect the unique participants
across all three Plans at issue in this case, which is the basis of the recordkeeping fees paid by the Plans.
3
The new contract rate was taken from this announcement: https://www.med.upenn.edu/fapd/docurepo/assets/usercontent/documents/UPENN%20Retirement°/o20Program%20Update%20-%20February%20202 l %20PSOM.pdf

3
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investments would be provided to UPenn to offset the Plans' recordkeeping
expenses or returned to Plan participants, ensuring the $40 per-participant amount
reflects the actual compensation received by the Plans' sole recordkeeper.
8.

The preceding calculations understate actual saving because the Plans

will have additional monies to invest and will realize gains on the amounts saved. I
estimate an annual growth rate of the Plans from 2009 through 2019 of
approximately 8. 79%. I use the 8. 79% as a compounding rate for the six-year
period.
9.

I discounted the annual savings over the 6-year period using the

current treasury rate applied to each year 1-6.
10.

Based on the methodology set forth above, I determined that, because

of the Settlement and its requirement of a competitive bidding process for
recordkeeping services, the Plans will achieve fee savings of at least $11.3 million
over the first three years of the Settlement Period. As a result of the second
competitive bidding process, which will occur at the end of the Settlement Period, I
assume the same savings even though it is likely that the price may decrease or the
services increase, resulting in greater value generated for the Plans. Including the
full six-year period, the Plans will have saved at least $25.4 million.

4
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I declare under penalty of perjury that the foregoing is true and correct.
Executed on August 27, 2021 at Tallahassee, Florida.

~
Stewart L. Brown

5

Case 2:16-cv-04329-GEKP Document 107-4 Filed 08/27/21 Page 6 of 9
Stewart L. Brown Ph. D, CFA
2364 Cypress Cove Dr.
Tallahassee, Florida 32306
E-Mail:profbrown@comcast.net

Telephone:(850) 576-6329
Cell : (850) 445-3458

EDUCATION
Ph.D., Business Administration, Major; Finance; Minors Economics, Quantitative
Analysis, University of Florida, December, 1974
MBA, Finance Concentration, University of Florida, June 1971
BSBA, Finance Major, Cum Laude, University of Florida, June 1970
EMPLOYMENT
January 2005 to Present: Professor Emeritus, Florida State University
January 2000 to December 2004: Service Professor of Finance, Florida State
University.
September 1988 to December 1999: Professor of Finance, Florida State
University.
August 1985 to March 1986: Executive Director, (Florida) Comptroller's Task
Force on Securities Regulation.
September 1979 to August 1988: Associate Professor of Finance, Florida
State University.
September 1974 to August 1979: Assistant Professor of Finance
Florida State University
Other Significant Experience
Developed an Internet Course on Investment Planning for the FSU Center for
Professional Development. The course is part of a very successful series offered to
candidates seeking the Certified Financial Planner professional designation.
Advisor to Florida State Board of Administration, Sept. 1983 to June 2006. The SBA
is a 100 billion dollar public pension fund.
Academic Intern, Chicago Board of Trade, June 1980.
Conducted several two-week courses on hydrocarbon project evaluation for the
Petroleum Training Institute (Nigeria) and Roy M. Huffington & Co. (Indonesia). Also
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conducted one week courses for Amoco and Citgo and
lectured on real options for British Petroleum in Aberdeen, Scotland.
Awarded Professional Designation - Chartered Financial Analyst,
September,1979.(Charter # 5831)
Retained by the Securities and Exchange Commission to represent the
Commission in administrative hearings against stockbrokers accused of
mishandling retail securities accounts. Testified twice for the Commission.
Presentations in the Broker Dealer Training Program jointly offered by the Florida
Office of the Comptroller and the North American Securities Administrators
Association, annually 1992-98. Lecture on churning, suitability, collateralized
mortgage obligations, institutional suitability, options and micro cap fraud. Trained
securities examiners on computer analysis of retail securities accounts.
Conducted several one-day training seminars on computer evaluation of retail
brokerage accounts for the Florida Division of Securities.
Member of Derivatives Task Force sponsored by Florida Association of Court
Clerks & Comptrollers, 1995.
Instructor, Florida School of Banking, 1971 to 1991.

AFFILIATIONS:
Financial Analysts Federation, Jacksonville Financial Analysts Society
PUBLICATIONS:
“Mutual Fund Advisory Fees: An Objective Fiduciary Standard”, forthcoming
University of Pennsylvania Journal of Business Law, 21
“Some Clarity on Mutual Fund Fees,” with Steven Pomerantz, University of
Pennsylvania Journal of Business Law 20, 767-814.
“Mutual Funds and the Regulatory Capture of the SEC”, University of Pennsylvania
Journal of Business Law 19, 701-749.
“Mutual Fund Advisory Fee Litigation: Some Analytical Clarity,” Journal of
Business and Securities Law, Spring, 2016.
“Mutual Fund Advisory Fees: New Evidence and a Fair Fiduciary Duty Test,”
co-authors, Oklahoma Law Journal, Spring, 2008.
“Mutual Fund Advisory Fees: The Cost of Conflicts of Interest,” co-author, Journal
of Corporation Law, Spring 2001.
Appendix A
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“On the Existence of Sub-Standard Securities Markets,” co-author in Advances in
Financial Economics, Hershey, M., John,K., and Makhija, A., eds., London, Elsevier
Sciences Inc., Spring 2001.
“Design Considerations for Large Public Sector Defined Contribution Plans,” coauthor, Financial Services Review, Fall 2000.
"Measuring Strategic Investment Value." co-author, Papers and Proceedings of
The Society of Petroleum Engineers, October, 2000.
Fundamentals of Energy Futures and Options, with Steven Errera, Pennwell Press,
September, 1999.
“Churning: Excessive Trading in Retail Securities Accounts” Fall-1996, Financial
Services Review.
"Limited Partnerships and the Emerging Tort of Suitability Under the Florida
Securities and Investor Protection Act," Florida Bar Journal, co-authors, January
1992.Reprinted in Securities Arbitration 1992, Practising Law Institute, July 1992.
"Investment Aspects Relating to the Suitability of Limited Partnership Interests," coauthors, in Securities Arbitration1991, Practising Law Institute, New York, July
1991.
"Calculating Damages in Churning and Suitability Cases," in Securities Arbitration
1991, co-author, Practising Law Institute, New York, July 1991.
"Quantitative Measures and Standards of Excessive Trading Activity," in Securities
Arbitration 1991, Practising Law Institute, New York, July 1991.
"Interest Rate Sensitivity and Maturity Gap (Mis)Management: A Critique", The
Review of Research in Banking and Finance, co-author,(Fall 1988).
"Using Stock Index Futures to Adjust Portfolio Betas," Akron Business Review,
co-author, (Fall 1987).
"A Reformulation of the Portfolio Model of Hedging:Reply" American Journal of
Agricultural Economics, (November 1986),
Trading Energy Futures.QUORUM Books (Westport,CT) with Steven Errera,
March 1987.
"A Reformulation of the Portfolio Model of Hedging," American Journal of
Agricultural Economics, (August 1985),
"Petroleum Futures Trading: Some Practical Applications of the Trade; Discussion,"
Review of Research in Futures Markets, Vol.3,#2, 1984, co-author.
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"Trading the Paper Refinery," Commodities,(July 1983),co-author.
"How Bank Bond Traders Use Financial Futures: Discussion," Review of Research
in Futures Markets, Vol. 1, 1982 co-author
"Assimilating Earnings and Split Information - Is the Capital Market Becoming More
Efficient?," co-author, Journal of Financial Economics, (December 1981),.
"Heating Oil Spreads Ignite in U.S.,U.K.," Commodities, (September 1981)
co-author.
"Federal Regulation of Currency Futures Trading, "co-author, Florida State
University Law Review, (Spring 1981)
"Biased Estimates and Unstable Betas," co-author, Journal of Finance,
(March,1980),.
"Earnings Announcements and Auto-Correlation: An Empirical Test," Journal of
Financial Research, (Fall 1979).
"Auto-Correlation, Market Imperfections, and the Capital Asset Pricing Model,"
Journal of Financial and Quantitative Analysis, (December 1979).
"Earnings Changes, Stock Prices and Market Efficiency," Journal of Finance,
(March 1978).
"Choice Dilemma as a Predictor of Group Risk Behavior," co-author, Decision
Sciences, (November 1976).
EXPERT WITNESS EXPERIENCE
Testified in excess of seventy times, largely in proceedings related to retail
securities and stockbroker mis-conduct, e.g., churning, suitability and associated
damages. Testified in state (Florida) and federal court as well as in arbitration
hearings conducted by The American Arbitration Association, The National
Association of Securities Dealers and The New York Stock Exchange. Testified
for the Securities & Exchange Commission, the Florida Division of Securities and
the Iowa Securities Department in administrative hearings related to stockbroker
licensing. Grand Jury testimony for the US Justice Department (Middle District of
Florida) in the only known criminal churning case. Worked with the FBI (Tampa
Office) on screening for micro-cap fraud. Extensive experience in options and
penny stock cases. Institutional investments experience including mutual funds,
bank trust departments, exchange funds and money management cases.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
PHILADELPHIA DIVISION
JENNIFER SWEDA et al.,
Plaintiffs,
v.

No. 2:16-cv-04329-GEKP

THE UNIVERSITY OF PENNSYLVANIA,
INVESTMENT COMMITTEE et al.,
Defendants.
I, James C. Sturdevant, declare as follows:
1.

I am an attorney admitted to the practice of law in all courts of the State of

California and Connecticut. I am admitted to practice in all federal district courts in California
and Connecticut, the Second, Fourth, and Ninth Circuit Courts of Appeals, and the United States
Supreme Court. I am a graduate of Boston College School of Law where I received my J.D. in
1972, and of Trinity College, where I received a B.A. in 1969. A complete recitation of my
experience and background is included in my current personal resume, which is attached hereto
as Exhibit A.
2.

I have concentrated on litigation, both at the trial and appellate levels, throughout

my forty-five plus year legal career. From 1972 through May, 1978, I was employed with the
Tolland-Windham Legal Assistance Program, Inc., and Connecticut Legal Services, Inc., where I
concentrated on significant housing, food and unemployment compensation litigation primarily
in federal courts, legislation and administrative advocacy. Beginning in October 1978, I initiated
and directed all major litigation for the San Fernando Valley Neighborhood Legal Services, Inc.
program in Southern California. In 1980, I formed my own private practice, The Sturdevant Law
Firm, focusing on unfair business practices and civil rights cases. Since 1986, I have
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concentrated on lender liability, consumer protection class actions, complex employment
discrimination cases, disability access, and unlawful/unfair business practice cases.
3.

I have had extensive experience in representing consumers and low-income and

other individuals in consumer class actions, employment discrimination cases, environmental
litigation, disability access, unfair business practices litigation, and other public interest actions
in both state and federal courts. I have handled the pre-trial, trial, and most of the appellate work
for cases in my firm in which I was lead or co-counsel. A summary of examples of recent
significant litigation in which I am or have been involved is described in my firm’s resume,
Exhibit B.
4.

I am regarded as one of the nation’s most respected consumer rights and class

action attorneys. I received the 2019 CLAY Award with my team of attorneys for securing a
unanimous decision from the California Supreme Court in De La Torre v. CashCall, Inc., 5 Cal.
5th 966 (2018). In that case, which by that time had lasted more than ten years, the Court held
that interest rates between 96% and 135% on $2,600 loans payable over three and one-half years
may be determined unconscionable in isolation from other loan terms and circumstances. The
Court also held that borrowers may seek affirmative relief from unconscionable loans under
California’s Unfair Competition Law. Between March and May 2021, I and my co-counsel tried
this case in a bench trial lasting 14 days. A favorable decision is expected by the end of the year.
5.

Trial lawyers nominated me for Trial Lawyer of the Year for Public Justice (now

Public Justice) in 2004 for my work in Miller v. Bank of America which is described in some
detail in my firm resume. The Consumer Attorneys of California named me 2004 Trial Lawyer
of the Year for work in that same case; the San Francisco Trial Lawyers Association named me
2002 Trial Lawyer of the Year for my work in Ting v. AT&T, which is also described in my firm
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resume; and I have received numerous other awards for outstanding advocacy on behalf of
consumers and workers.
6.

I serve and have served on numerous national, state and local boards and

committees concerned with civil litigation and amicus curiae work, and I and my firm have
authored a significant number of briefs and amicus briefs on the issues of mandatory arbitration,
federal preemption, the interpretation of consumer protection statutes and attorneys’ fees, among
many other subjects.
7.

I have reviewed the Settlement Agreement in this case as well as the Court’s

Memorandum explaining the grant of preliminary approval to the settlement.
8.

I am well acquainted with the reputation and practice of Jerome J. Schlichter,

founding partner of Schlichter Bogard & Denton, which prosecuted this case as Class Counsel
prior to the class action settlement. I have known Mr. Schlichter for many years and am familiar
with the fact that he and his firm have done excellent work over the last three decades in
advancing the rights of workers and individuals in a variety of class action cases in the
employment discrimination field and in recent years national class actions involving fiduciary
breaches and excessive fees in 401(k) and 403(b) plans.
9.

Schlichter Bogard & Denton has been at the forefront of ERISA fiduciary breach

class actions brought on behalf of employees in 401(k) and 403(b) plans. The firm first filed
excessive fee cases involving 401(k) plans in 2006. Starting in 2016, Schlichter Bogard &
Denton expanded their national ERISA practice by filing similar excessive fee cases involving
403(b) plans sponsored by private universities.
10.

To my knowledge, Schlichter Bogard & Denton was the first firm in the country

to bring excessive fee lawsuits involving 401(k) and 403(b) plans. Prior to Schlichter Bogard &
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Denton filing these lawsuits, there were no lawyers or law firms in the country handling such
cases. Consequently, no law firm has developed the expertise in these types of cases that
Schlichter Bogard & Denton has over the last 14 years, and no other law firm in the country, to
my knowledge, has taken an ERISA 401(k) or 403(b) excessive fee case to trial prior to
Schlichter Bogard & Denton.
11.

I am also aware of no other law firm that has achieved the success that Schlichter

Bogard & Denton has in bringing ERISA class actions for excessive fees. The public has been
well served by the actions of these attorneys. Schlichter Bogard & Denton has indeed functioned
as private attorneys general.
12.

Complex class actions, such as those brought by Schlichter Bogard & Denton,

require representation of the class at a very high level throughout the matter. My firm and I have
been involved in several ERISA class actions. In my experience, ERISA class actions and other
complex class actions are national in scope, involve complex federal laws and regulations, and
typically encompass parties, discovery, and attorneys from all over the United States. A
plaintiff’s ERISA practice is therefore complex, highly specialized, time-consuming, and
expensive to pursue. To my knowledge, there are very few attorneys and law firms willing and
capable of handling large ERISA cases representing plaintiffs on a contingent basis. For these
reasons, ERISA fiduciary breach litigation in any federal judicial district should be considered
both very risky and national in scope.
13.

In my personal experience and opinion, ERISA cases and other complex class

actions are defended with a “blank check” for defense costs, meaning that defendants are willing
to devote massive resources and spend substantial sums for defense costs and expert witnesses.
In my experience, defense firms often spend multiples more in time and expenses to defend these
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cases, and are paid on a monthly basis, as compared to the plaintiffs’ lawyers representing the
participants and beneficiaries who typically work on a contingency fee basis.
14.

Moreover, ERISA class actions, as recognized by courts throughout the country,

have a “significant risk of nonpayment” due to “novel” legal issues and “adverse precedents.”
Kruger v. Novant Health, Inc., No. 14-208, 2016 WL 6769066, at *4 (M.D.N.C. Sept. 29, 2016);
see also Kelly v. Johns Hopkins Univ., No. 1:16-CV-2835-GLR, 2020 WL 434473, at *3 (D. Md.
Jan. 28, 2020).
15.

Because of this, I understand for complex class actions outside the Ninth Circuit,

the market rate for plaintiffs’ lawyers who handle these class actions is 33 1/3% of any monetary
recovery. Indeed, I would neither agree to accept such a complex and risky case on a
contingency fee basis for less than 33 1/3%, nor am I personally aware of any prominent
plaintiffs’ lawyer or law firm that would take on such risky representation for less than 33 1/3%
of any monetary recovery.
16.

I am aware that multiple other federal district courts around the country have

approved a rate of 33 1/3% of any recovery, plus costs, for Schlichter Bogard & Denton in other
recent 401(k) and 403(b) settlements, reflecting judicial acknowledgment of the concerns I
describe above:


Pledger v. Reliance Tr. Co., No. 15-4444, 2021 WL 2253497 (N.D. Ga. Mar. 8, 2021)



Henderson v. Emory University, No. 16-2920, 2020 WL 9848978 (N.D. Ga. Nov. 4,
2020)



Marshall v. Northrop Grumman Corp., No. 16-6794, 2020 WL 5668935 (C.D. Cal. Sept.
18, 2020)



Troudt v. Oracle Corp, No. 16-00175-REB-SKC, Doc. 236 (D. Col. July 10, 2020)
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Kelly v. Johns Hopkins Univ., No. 16-2835-GLR, 2020 WL 434473, at *2 (D. Md. Jan.
28, 2020);



Tussey v. ABB, Inc., No. 06-04305-NKL, Doc. 869 (W.D. Mo. August 16, 2019);



Sims v. BB&T Corp., No. 15-1705, 2019 WL 1993519 (M.D.N.C. May 6, 2019);



Clark v. Duke, No. 16-01044, Doc. 166 (M.D.N.C. June 24, 2019);



Cassell v. Vanderbilt Univ., No. 16-02086, Doc. 174 (M.D. Tenn. Oct. 22, 2019);



Bell v. Pension Comm. Of ATH Holding Co., LLC, No. 15-02062, Doc. 380 (S.D. Ind.
Sept. 4, 2019)
17.

In my experience and opinion, because of the significant cost and extensive

resources required to pursue ERISA class actions through judgment, individual named plaintiffs
could not afford to hire a lawyer unless it was on a contingency fee basis. I am personally not
aware of any plaintiffs’ lawyer or law firm that would be willing to handle an ERISA class
action other than for a percentage of any monetary recovery.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.
Executed on August 25, 2021 in Mack’s Inn, Idaho.
/s/ James C. Sturdevant
James C. Sturdevant
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Telephone: (415) 477-2410
Facsimile: (415) 492-2810
jsturdevant@sturdevantlaw.com

JAMES C. STURDEVANT
The Sturdevant Law Firm,
A Professional Corporation
4040 Civic Center Drive, Suite 200
San Rafael, CA 94903

•

Born Salt Lake City, Utah, May 9, 1947

EDUCATION
•

J.D., 1972, Boston College Law School; Winner, The Wendell F. Grimes Moot Court Competition.

•

B.A., 1969, Trinity College, Connecticut (History); Dean’s List, Senior Year.

Admitted to Bar:

1973, Connecticut and U.S. District Court, District of Connecticut;
1974, U.S. Court of Appeals, Second Circuit;
1976, U.S. Supreme Court;
1979, U.S. Court of Appeals, Ninth Circuit;
1980, California and U.S. District Court, Central District of California;
1981, U.S. District Court, Northern and Eastern Districts of California;
2006, U.S. District Court, Southern District of California.

EMPLOYMENT
•

The Sturdevant Law Firm (previously Sturdevant & Sturdevant, and Sturdevant & Elion), June, 1986
- Present. Small plaintiffs’ firm with emphasis on consumer protection class actions, lender liability,
employment discrimination, civil rights, and unlawful, unfair and fraudulent business practice cases.

•

Law Offices of James C. Sturdevant, May, 1980 - May, 1986. Private practice with concentration on
unfair business practices and civil rights cases.

•

San Fernando Valley Neighborhood Legal Services, Inc., October, 1978 - May, 1980. Housing Task
Force Director for merged statewide program. Overall responsibility for initiation and direction of
all major litigation, legislation and administrative rule-making in housing.

•

Tolland-Windham Legal Assistance Program, Inc., and Connecticut Legal Services, Inc., September,
1972 - April 1978. Reginald Heber Smith Community Lawyer Fellowship and Senior Attorney in
Rockville office. Overall responsibility for initiation and direction of program’s housing, food and
unemployment compensation litigation, legislation and administrative advocacy.

The Sturdevant Law Firm is a firm specializes in complex and class litigation on behalf of plaintiffs
involving unlawful, unfair and fraudulent business practices and consumer protection. Most of the
firm’s work takes place in the state and federal trial courts in the Bay Area. The founder of the firm has
been engaged in the practice of law for more than 40 years. He has tried and settled many class actions,
unlawful business practices cases, and civil rights cases.
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The firm litigates in the substantive areas of consumer protection, insurance packing, employment
discrimination, misleading advertising and misrepresentations in consumer contracts involving consumer
goods and services, challenges to mandatory, pre-dispute arbitration clauses, financial institution charges
and practices, fair debt collection practices, Title IX and disability discrimination, vocational school fraud,
unlawful charges for financial and mortgage-related services, and toxic torts.

REPRESENTATIVE CASES
•

Badie v. Bank of America, No. 944916 (San Francisco Superior Court), a class action lawsuit
challenging Bank of America’s attempt to impose unilaterally alternative dispute resolution (“AD R”)
on its checking and credit card account customers, thus depriving them of access to the courts and of
their constitutional rights to trial by judge or jury. Plaintiffs challenged both the procedure utilized by
the bank in imposing ADR on its customers as well as the substance of the bank's chosen ADR
“agreements.” The Bank’s policy and procedure required no informed consent or signature; the policy
was imposed automatically when a customer wrote a check or used a credit card. Plaintiffs sought
relief from Bank of America's practices under two California consumer protection statutes: The
Consumer Legal Remedies Act (California Civil Code § 1750, et seq.) and the Unfair Competition
Law (California Business and Professions Code § 17200, et seq.). After nearly a four-week trial, the
trial court issued its decision in August 1994, to uphold the bank’s attempted modification of its
contracts although finding no evidence that a substantial portion of the customers read or were aware
of the arbitration/reference provisions. In November 1998, the Court of Appeal reversed. It
concluded that the ADR clause was a new material term to the agreement which required clear,
unmistakable consent by the customer. It found that the bank breached the covenant of good faith and
fair dealing, that the policy favoring arbitration does not come into play until there is found to be an
enforceable agreement containing the arbitration clause and that the waiver of the constitutional right
to a jury trial requires unambiguous consent. Badie v. Bank of America (Cal. App. 1st Dist., 1998) 67
Cal.App.4th 779, 79 Cal.Rptr.2d 273.

•

Beasley v. Wells Fargo Bank, San Francisco Superior Court Case No. 861555, a statewide class of
credit card holders in . The jury awarded the class $5.2 million in 1989 after a six-week trial for
unlawful liquidated damages imposed through excessive late fees and overlimit charges. Defendant
was also ordered to pay the costs of distributing the damage award to the class. A related case handled
by the firm, Kovitz v. Crocker National Bank, et al., San Francisco Superior Court Case No. 868914,
settled in 1990 for $3.78 million in damages for a statewide class of Crocker Bank cardholders,
contingent upon plaintiffs’ success on the bank’s appeal in Beasley. The damages judgment in
Beasley was upheld on appeal in Beasley v. Wells Fargo Bank, N.A. (1991) 235 Cal.App.3d 1383.
Also upheld separately was the trial court's order of attorneys’ fees, costs and expenses of nearly $2
million under Code of Civil Procedure §1021.5, California’s private attorney general statute. Beasley
v. Wells Fargo Bank, N.A. (1991) 235 Cal.App.3d 1385; 235 Cal.App.3d 1407. The bank’s petitions
for review of both opinions were denied in March 1992. Following distribution of the damages fund
in these actions, approximately $3.3 million of undistributed residue was given to non-profit consumer
education, advocacy, and legal services organizations for the creation of a cy pres remedy to address
consumer credit and finance issues in California.
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•

Hood, et al. v. Santa Barbara Bank & Trust, et al., Santa Barbara Superior Court Case No. 1156354, a
proposed national class action challenging the unlawful, unfair and deceptive practices of defendants
Santa Barbara Bank & Trust and Jackson Hewitt tax preparation services in connection with the
seizure of income tax refunds without prior notice and any judicial process to effectuate third-party
debt collection after individuals apply for and are denied Refund Anticipation Loans. On September
28, 2006, the Second District Court of Appeal issued a favorable decision holding that federal law
protections of banks does not bar a consumer’s right to challenge the banks’ debt collection practices,
143 Cal.App.4th 526, rehearing denied (Oct 26, 2006), review denied (Jan 03, 2007). In 2008, the
parties entered into a nationwide class settlement agreement, approved by the court in May, 2009,
which created a nationwide settlement fund of $8.5 million and a substantially changed notice to RAL
applicants.

•

Mansourian v. U.C. Regents, United States District Court (ED. Cal.), Case No. S-03-2591 FCD EFB,
a Title IX athletics case, brought by former women students who were intercollegiate wrestlers at the
University of California, Davis, against the University and certain of its officials for discrimination
under Title IX and the Equal Protection Clause. The University of California and former UC Davis
students and women wrestlers Arezou Mansourian, Christine Ng, and Lauren Mancuso, on Feb. 16,
2012, reached an agreement to settle the issues remaining after the findings made by a federal judge
last August in the liability phase of trial in the case. The court found that the University violated Title
IX of the Education Amendments of 1972 by not sufficiently expanding intercollegiate athletic
opportunities for female students at UC Davis between 1998 and 2005, the years that plaintiffs were in
attendance. The court dismissed Plaintiffs’ claim against four University employees (all now retired),
holding that they did not violate the Equal Protection Clause or were entitled to qualified immunity in
their handling of plaintiffs’ requests relating to women’s wrestling.
Plaintiffs appealed and the Ninth Circuit reversed the district court’s grant of summary judgment and
held as well that the defendant university was not entitled to summary judgment on the alternative
ground that it had complied with Title IX. It also reversed the order dismissing the plaintiffs’ equal
protection claim and remanded for further proceedings consistent with its opinion. Mansourian v.
Regents of the Univ. of Cal., 602 F.3d 957 (2010).
The damages phase of the trial on the Title IX claim was scheduled to start on March 5, 2012. The
parties chose instead to resolve all remaining issues, including any possible appeals, with payment by
the University of $1,350,000 to plaintiffs’ counsel for attorneys’ fees and costs incurred during the
lengthy case. The case was dismissed on April 12, 2012.

•

Miller v. Bank of America, et al., San Francisco Superior Court Case No. 301917, a statewide class
action lawsuit against Bank of America challenging the bank’s practice of seizing exempt funds from
Social Security direct deposit accounts to satisfy claims it has against the account holders, in violation
of the public policy record established in Kruger v. Wells Fargo Bank (1974) 11 Cal. 3d 352, the
Consumer Legal Remedies Act, Civil Code section 1750 et seq., and the Unfair Competition Law,
Business and Professions Code section 17200 et seq. In 2003, the Honorable Anne Bouliane certified
the case as a statewide class action consisting of more than 1.1 million customers. After a five-week
jury trial in February 2004, the jury awarded damages exceeding $1.25 billion consisting of more than
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$75 million in compensatory damages, $1,000 in special statutory damages to each class member, and
$275,000 to the named plaintiff for emotional distress. After the jury verdict, Judge Bouliane heard
additional equitable claims and in December 2004 issued a decision finding that Bank of America had
engaged in “unconscionable,” “unlawful,” “fraudulent,” and “unfair” conduct, ordered the Bank to
“immediately implement whatever procedures or other means are necessary to prevent exempt Social
Security funds and other governmental benefits from being subject to such setoffs or collection
efforts,” ordered the Bank to make restitution of over $284 million to the class. A final judgment and
permanent injunction were issued in March 2005. The bank appealed the judgment and obtained a
stay of enforcement. The Court of Appeal reversed, 144 Cal. App. 4th 1301, 51 Cal. Rptr. 3d 223
(2006). On June 1, 2009, the California Supreme Court affirmed the Court of Appeal holding that
California’s public policy of protecting exempt funds from bank seizure applied only to separate
accounts, not fees collected from a single account. Miller v. Bank of America (2009) 46 Cal. 4th 630.
•

O’Donovan v. CashCall, United States District Court, (N.D. Cal.), Case No. C 08-03174 MEJ. A
lawsuit against CashCall representing a class of borrowers who received $2,600 loans at interest rates
above 90 percent, was filed in the Northern District Federal Court in San Francisco on July 1, 2008.
The complaint alleges CashCall’s business practices violate numerous consumer protection and debt
collection laws. CashCall makes millions of dollars in unsecured personal loans to consumers every
year at exorbitantly high and unconscionable interest rates, the majority of which are in excess of 90
percent interest per year.
CashCall targets consumers in distress who have limited credit alternatives and are financially unable
to repay its loans as the loan terms require. It structures its loans so that they are effectively interestonly over much of the loan term, therefore requiring consumers to pay its extremely high interest
charges for several years, without any significant reduction in their loan balances. Its high interest
rates, oppressive loan terms, and protracted repayment time make it impossible for most consumers
who fall prey to its advertisements to pay off their loans within any reasonable time period, even to
pay their loans according to a schedule without defaulting. CashCall secures its profit by collecting
high interest payments, while the outstanding principal balance is barely reduced while pumping its
customers’ loan balances up by adding on late fees and insufficient fund charges. Once a customer
falls behind in payments, CashCall turns to coercive collection practices to keep the customer paying.
A significant percentage of consumers, estimated at 45%, default on their loans, and the percentage of
customers CashCall pursues with collectors is extremely high. In collecting its loans, CashCall makes
frequent and repeated harassing telephone calls to a consumer’s residence, place of employment,
and/or cellular phone, up to multiple times a day, for days or weeks in a row, demanding payment of
outstanding debt. During these phone calls, CashCall uniformly employs aggressive tactics, including
abusive tone and language, harassing tone and language, and providing incorrect or misrepresentative
information to convince consumers to make payments.
The district court certified two California sub-classes totaling approximately 135,000 individuals.
1. The Loan Unconscionability Class: All individuals who, while residing in California, borrowed
from $2,500 to $2,600 at an interest rate of 90% or higher from CashCall, Inc. for personal, family
or household use on or after June 30, 2004 through July 10, 2011.
2. The Conditioning Class: All individuals who, while residing in California, borrowed money from
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CashCall, Inc. for personal, family, or household use on or after March 13, 2006 through July 10,
2011 and were charged an NSF Fee.
After extensive discovery, plaintiffs and CashCall each filed a motion for partial summary judgment
on October 17, 2013, on the conditioning class, and defendant filed a motion for summary judgment
on the unconscionability class. On July 30, 2014, the district court issued an extensive memorandum
and order granting plaintiffs' motion for summary judgment on the conditioning claim and denying
CashCall’s motion for summary judgment on the unconscionability claim. de la Torre v. CashCall,
Inc., 2014 U.S. Dist. LEXIS 105313 (2014). A trial on damages for the conditioning claim and
liability and restitution on the unconscionability claim was held in May, 2015. Plainitffs prevailed with
the Court awarding statutory damages. Subsequently the parties settled the conditioning claims for
statutory damages and attorneys’ fees at then current rates. CashCall changed its lending practice in
2011, eliminating the condition.
As to the unconscionability claims, the district court initially denied CashCall’s motion for summary
judgment, then reversed itself on reconsideration, concluding that it lacked jurisdiction to determine
unconscionability without determining the appropriate interest rate. Plaintiffs appealed. The Ninth
Circuit certified the question to the California Supreme Court of whether the interest rate alone could
render the loans unconscionable. In August, 2018, the California Supreme Court issued its opinion
answering the question in the affirmative and holding for the first time that indiviudals could bring an
affirmative claim for relief under California’s UCL on the ground of unconscionability for price
unconscionability. De La Torre v. CashCall, Inc., 5 Cal.5th 966 (Cal. 2018).
The 9th Circuit reversed the grant of summary judgment and remanded. De La Torre v. CashCall, Inc.,
904 F.3d 866 (9th Cir. 2018). On remand the district Court dismissed the case for want of a federal
claim. Plaintif refiled in state court. De La Torre v. CashCall, San Mateo Superior Court Case No.
19CIV 01235. The trial Court re-certified the statewide class in January 20, 2020 and denied
CashCall’s motion for summary judgment on February 25, 2021. A bench trial commenced on March
8, 2021 and is ongoing. A trial court decision is expected by the fall of 2021.
*Kirola v. City and County of San Francisco, United States District Court (N.D. Cal.), Case No. 073685 SBA. Plaintiffs filed this proposed class action to address the City and County of San Francisco's
long standing and continuing failure to satisfy its legal obligation to provide access to its programs,
services and activities for wheelchair users and other persons with mobility disabilities. That obligation
arises under Title II of the Americans With Disabilities Act of 1990 and Section 504 of the
Rehabilitation Act of 1973, as well as California Government Code § 11135, et seq., the Unruh Civil
Rights Act, Cal. Civ. Code §§ 51 et seq., and the Disabled Persons Act, Cal. Civ. Code §§ 54 et seq.
The district court certified a class of approximately 21,000 persons in 2010. Plaintiffs seek injunctive
relief in this action on behalf of themselves and other members of the class, to assure that full and equal
access is provided in the reasonable future. The case went to a non-jury trial on April 4, 2011, and was
fully briefed post trial in August, 2011. The district court finally issued its decision in November, 2014
dismissing all of the claims Kirola v. City and County of San Francisco, 74 F.Supp.3d 1187 (N.D. Cal.
2014). Plaintiff appealed.
The Ninth Circuit reversed. Kirola . City and County of San Francisco, 860 F.3d 1164 (9th Cir. 2017).
The Court of Appeals concluded that the district court incorrectly concluded that Ms. Kirola lacked standing
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to pursue claims on her own behalf and on behalf of the class. It also held that district courtourt erroneously
concluded that ADAAG did not apply to the City’s pedestrian rights of way, parks, playgrounds, or other
recreational facilities. The Court of Appeals further held that the district court’s rejection of the testimony of
Plaintiffs’ expert witnesses was improper because, although the rejection of the testimony was characterized
as based on credibility determinations, they were, in fact, grounded on this Court’s misapprehension of the
governing law regarding the standards applicable to facilities that were newly constructed or altered.
Finally, the Court of Appeals rejected the proposition, advanced by the City and adopted by this Court, that
class-wide injunctive relief was not warranted. The Court of Appeals concluded its opinion by issuing
highly prescriptive instructions to the district court on the issues to be re-examined on remand and the law to
be applied in that re-examination.
On remand the district court ordered the parties to mediate. That failed. The City filed a motion for
judgment in September, 2018 in derogation of the Ninth Circuit’s opinion. After nearly twenty-nine
months, the district granted the motion and dismissed the case. Kirola v. City & County of San Francisco,
2020 U.S. Dist. LEXIS ______ (N.D. Cal. March 12, 2021). Plaintiff and the plaintiff class will appeal.


In Re: Chase Bank USA, N.A. “Check Loan” Contract Litigation, U.S. District Court (N.D.
Cal.),MDL No. 2032, Case No. 3:09-md-02032-MMC. The Sturdevant Law Firm was a member
of the Executive Committee on this nationwide class action on behalf of Chase credit card
customers whose “life of the loan” credit card terms and conditions were unilaterally changed to
increase the minimum payment from 2% to 5% with little or no notice. Plaintiffs and the class they
have been appointed to represent are credit cardholders who accepted Defendant Chase Bank’s
offer of a low APR “check loan” that would remain fixed for the “life of the loan.” They paid an
up-front fee in exchange for their low APRs and, unlike many of Chase’s cardholders, managed to
avoid all the built-in traps that would have compromised their ability to maintain the benefits of
that low APR.
Chase reaped some $180 million in up-front transaction fees from the group of cardholders that
now comprise Plaintiffs and the class. After that, however, Chase decided that it could profit even
more if it eliminated that particular group’s side of the bargain-the low APRs. So in the middle of
the recent economic crisis, Chase notified Plaintiffs and the class that it was more than doubling
their monthly payments unless they agreed to surrender their low, fixed APRs and agree to a
higher, variable APR.
Plaintiffs filed suit, alleging that singling them out for a minimum monthly payment increase under
Chase’s standard Cardmember Agreement-while leaving the payment terms unchanged for the
other 99% of Chase’s customers subject to the same Cardmember Agreement-constituted a
violation of the implied covenant of good faith and fair dealing. Plaintiffs also asked the court to
certify the implied covenant claims for class treatment. On May 13, 2011, the district court granted
Plaintiffs’ motion for class certification, reasoning that whether Chase’s conduct was arbitrary or
unreasonable and whether that conduct frustrated its customers’ reasonable expectations were
common questions that could be adjudicated for all using common proof-much of which
comprised the voluminous evidentiary record the district court considered in reaching its decision.
The Ninth Circuit Court of Appeals denied Chase’s request for immediate review. A settlement
was reached late 2012, and was the court approved on November 2, 2012 a $100 million
settlement of the case.
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Juarez v. Jani-King of California, Inc., et al., U.S District Court, Northern District of California
Case No. CV 09-03495 SC. This is a case brought by janitorial workers against a national
janitorial cleaning company for violations of the California Labor Code. California law provides
that when a worker claiming violations of the Labor Code offers evidence that she has performed
services for another, an employment relationship is presumed and the burden is on the employer to
prove an independent contractor relationship. The district court denied class certification in 2011.
Juarez v. Jani-King of California, 273 F.R.D. 571 (N.D. Cal. 2011). The district court then granted
summary judgment to Defendants on Counts 1-5 and 8-13 of Plaintiffs’ First Amended Complaint
and Plaintiffs’ complaint was dismissed with prejudice in 2012.Plaintiffs appealed. On the eve of
oral argument in 2015, the California granted review in Dynamex v. Superior Court, raising issues
about the proper test to apply in determining whether is an employee or some other category of
worker. Last year, the California Supreme Court issued a unanimous opinion demonstrating that
the test applied by the district court was erroneous. 4 Cal. 5th 903, 416 P.3d 1 (2018), reh'g denied
(June 20, 2018). In response, The Ninth Circuit vacated the decision below and directed the
district court to reconsider the judgment in this case in light of the California Supreme Court’s
decision in Dynamex. Juarez v. Jani-King of Cal. 728 Fed. Appx 755 (9th Cir. 2018). The case is
now back before the district court which has granted plaintiff’s motion to vacate the prior summary
judgment and will next consider plaintiff’s renewed motion for class certification.
After a further stay of proceedings triggered by the 9 th Circuit’s certification to the California
Supreme Court as to whether the Dynamex decision was retroactive, the California Supreme Court
ruled unanimously that it was. Vasquez v. Jan-Pro Franchising Int’l, Inc. 10 Cal.5th 944 (2021).
Accordingly, the parties have submitted further briefing on the pending motions for class
certification and summary judgment which are scheduled for argument in late April, 2021.

•

Lead counsel for the plaintiff class in Singleton, et al. v. Regents of the University of California, Case
No. 807233-1 (Alameda Superior Court) filed in December 1998. On January 22, 2001, Judge Ronald
Sabraw certified a class of all current, former and future female employees at the Lawrence Livermore
National Laboratory employed in five different departments from October 1, 1988, to the present and
who are, have been or may in the future be adversely affected by discrimination based on gender and
rate of pay and promotional opportunities. The class is comprised of more than 3,000 women. In
October 2003, after extensive litigation and discovery, the parties entered into a proposed class
settlement. The settlement agreement provides $9.7 million to 3,200 women who worked at
Livermore Lab since 1996, plus a 1% raise for approximately 2,500 women who are currently
employed at the Lab. That raise amounts to approximately $1.3 million. In addition, the settlement
agreement provides comprehensive injunctive relief and monitoring provisions designed to eliminate
the Lab’s practice of pay and promotion discrimination in the future, as well as attorneys’ fees. The
settlement was approved in February 2004.

•

Ting v. AT&T, U.S. District Court, Northern District of California, Case No. C 012969 BZ ADR, a
class action lawsuit against AT&T on behalf of seven million California consumers. In its landmark
ruling, the court found that the mandatory arbitration clause was illegal, unconscionable, and
unenforceable because it sought to strip consumers of legal rights and remedies available to them in a
judicial forum, including consequential and punitive damages, the right to file and participate in class
actions, the right to recover costs upon prevailing, and the right to a public forum. Ting v. AT&T, 182
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F.Supp.2d 902 (N.D. Cal. 2002). The Ninth Circuit affirmed in most respects in a significant opinion.
319 F.3d 1126 (9th Cir.), cert. denied, 540 U.S. 811 (2003).


Hood, et al. v. Santa Barbara Bank & Trust, et al., Santa Barbara Superior Court Case No.
1156354, a proposed national class action challenging the unlawful, unfair and deceptive practices
of defendants Santa Barbara Bank & Trust and Jackson Hewitt tax preparation services in
connection with the seizure of income tax refunds without prior notice and any judicial process to
effectuate third-party debt collection after individuals apply for and are denied Refund
Anticipation Loans. On September 28, 2006, the Second District Court of Appeal issued a
favorable decision holding that federal law protections of banks does not bar a consumer’s right to
challenge the banks’ debt collection practices, 143 Cal.App.4th 526, rehearing denied (Oct 26,
2006), review denied (Jan 03, 2007). In 2008, the parties entered into a nationwide class
settlement agreement, approved by the court in May, 2009, which created a nationwide settlement
fund of $8.5 million and a substantially changed notice to RAL applicants.



Californians for Disability Rights v. Meryvn’s, LLC, Alameda County Superior Court Case No.
2002-51738, an action challenging Mervyn’s practice of denying access to its stores to individuals
with mobility disabilities. Following a lengthy bench trial, the trial court issued judgment for
Mervyn’s, finding that its conduct did not violate federal or state disability access laws. On
appeal, the Court reversed and held that plaintiff made a prima facie showing that removal of
architectural barriers in public accommodations was readily achievable; and the availability of new
and remodeled stores owned by defendant, in which stores’ architectural barriers had been
eliminated, did not satisfy defendant’s obligation, under ADA, of making defendant’s goods and
services available to disabled individuals through alternative methods that were readily achievable.
Californians for Disability Rights v. Mervyn’s (2008) 165 Cal.App.4th 571.



The Providian Credit Card Cases, San Francisco Superior Court, Judicial Council Coordination
Proceeding No. 4085, a nationwide consumer class action challenging the unlawful, unfair, and
deceptive practices of defendants Providian Financial Corporation, Providian Bank, Providian
National Bank, and Providian Bancorp Services in connection with advertising and soliciting of
credit card holders. The trial court approved a nationwide settlement of $105 million, plus
injunctive relief.

PUBLICATIONS
* REGULATION OR DEREGULATION, VERDICT MAGAZINE, JULY, 2020
* Using the Unconscionability Doctrine as a Sword, Verdict Magazine, September, 2018
* Prohibited Provisions in Settlement Agreements, Plaintiff Magazine, September, 2018
*

Epic Systems v. Lewis: The Nail in the Coffin for Employee Rights, Verdict Magazine, August, 2018
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*

Mandatory Pre Dispute Arbitration Uber Alles, Verdict Magazine, August, 2017

•

“Mandatory Pre-Dispute Arbitration – Where Do We Go From Here?”, Verdict, October, 2013.

*

“Predatory Practices in Financial Services,” Verdict, April, 2010

•

“The Critical Importance of Creating An Evidentiary Record to Prove That a Mandatory Pre-Dispute
Arbitration Clause Is Unconscionable,” Forum, October, 2002 (Vol. 32, No. 8)

•

“Unconscionable Consumer Arbitration Agreements,” Verdict, July, 2002 (Vol. 8, No. 3)

•

“Cy Pres Remedies in Consumer Class Actions: Providing Complete Monetary Relief to Absent
Class Members,” San Francisco Attorney, February/March, 1997 (Vol. 23, No. 1)

•

“Voir Dire In Class Actions,” Forum, 2004.

*

“The Critical Importance of Creating An Evidentiary Record to Prove That a Mandatory Pre-Dispute
Arbitration Clause Is Unconscionable,” Forum, October, 2002 (Vol. 32, No. 8)

•

“Unconscionable Consumer Arbitration Agreements,” Verdict, July, 2002 (Vol. 8, No. 3)

•

“The Critical Importance of Creating An Evidentiary Record to Prove That a Mandatory Pre-Dispute
Consumer Arbitration Agreements Are Unconscionable,” Verdict, July, 2002 (Vol. 8, No. 3)

MONOGRAPHS
•

The Right to Treatment after Rouse v. Cameron: A Valuable Right or Simply Another Legal Basis
for the Confinement of the Mentally Ill? (1972)

•

Wyman v. James: The Constitutional Infirmities and Practical Consequences of the Warrantless
Home Visit for Welfare Recipients (1971)

BOARDS OF DIRECTORS
•

Advocates for the West – 2014 through January, 2018

•

Alliance for Justice - 2011 through 2013

•

Litigation Section of the Bar Association of San Francisco Executive Committee - 1997 through 2005
• President - 2000-2001

•

Consumer Attorneys of California - 1993 through 2006
• President - 2003-2004
9
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•

Equal Justice Works - 2006 through 2013

•

Equal Rights Advocates – 2013 through 2020

•

Henry’s Fork Foundation - 1993 to 1999

•

Lawyers’ Committee for Civil Rights – 2008 through 2020
• Chair of Development, 2011 to 2018
* Chair of Governance, 2018-2020

•

National Association of Consumer Advocates – 2006 to 2011
• Founding Member
• Member of the Board of Directors – 2004 to 2010
• Chair of Amicus Curiae Committee – 2003 to the present

•

National Consumer Law Center
• Partners Council Regarding Development – 2005 to the present

•

Public Justice (formerly Trial Lawyers for Public Justice) - 1998 through July, 2006
• Executive Committee - 2004

•

San Francisco Trial Lawyers Association - 1998 through August, 2005

•

Speak Out California - 2007 to the present

OTHER PROFESSIONAL ACTIVITIES
•

Member of the Judicial Council of California Civil and Small Claims Advisory Committee, 2000 –
2005; Complex Litigation Subcommittee, 2000 - 2005;

•

Member of the State Bar of California ADR Task Force, 1998.

•

Member of the Board of Directors of the Bar Association of San Francisco, 1991-1992.

•

Co-leader of a Bench-Bar Committee to create and implement a judge pro tem program for the San
Francisco Superior Court, 1989-1991;

•

Co-Chairman, State Courts Civil Litigation Committee of the Bar Association of San Francisco,
1988 - 1996;

•

Co-Chair of Consumer Attorneys of California Amicus Curiae Committee, 1997 through 2005
(except 2004), and Vice Chair of Legislative Committee.

•

Numerous seminars for the National Consumer Law Center, National Association of Consumer
Advocates, Consumer Attorneys of California, San Francisco Trial Lawyers Association, Practising
10

Exhibit A

Case 2:16-cv-04329-GEKP Document 107-5 Filed 08/27/21 Page 18 of 31

Law Institute, and other CLE providers on insurance fraud, excessive bank fees, strategies and
remedies for employment discrimination cases, alternative dispute resolution, redlining and rights and
remedies for unlawful business practices, 1990 - Present.

HONORS AND AWARDS
•

2004 Trial Lawyer of the Year, Consumer Attorneys of California, for work in Miller v. Bank of
America.

•

2004 Trial Lawyer of the Year finalist, Trial Lawyers for Public Justice, for work in Miller v. Bank
of America.

•

2003 Trial Lawyer of the Year finalist, Consumer Attorneys of California, for work in Ting v.
AT&T.

•

2002 Trial Lawyer of the Year, San Francisco Trial Lawyers Association, for work in Ting v.
AT&T.

•

2002 Public Justice Achievement Award, Trial Lawyers for Public Justice, for work in Ting v.
AT&T.

•

Community Award from the East San Jose Community Law Center and Santa Clara University
School of Law, 1998.

•

President’s Pro Bono Service Award from the California State Bar, 1995.

•

Sixth Annual Vern Countryman Consumer Law Award from the National Consumer Law Center
for significant contributions to the rights and welfare of low income consumers, 1995.

•

Outstanding Law Firm in Public Service awarded by the Bar Association of San Francisco in 1992.
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THE STURDEVANT LAW FIRM
A PROFESSIONAL CORPORATION
4040 CIVIC CENTER DRIVE, SUITE 200
SAN RAFAEL, CALIFORNIA 94903
TELEPHONE: (415) 477-2410
FACSIMILE: (415) 492-2810
e-mail: jsturdevant@sturdevantlaw.com
FIRM RESUME
The Sturdevant Law Firm is a small firm which specializes in complex and class
litigation on behalf of plaintiffs. The firm litigates in the substantive areas of consumer
protection, financial institution practices, fair debt collection practices, false and misleading
advertising, employment discrimination, disability discrimination, civil rights, and wage and
hour matters. Most of the firm’s work takes place in the state and federal trial courts in the Bay
Area. The founder of the firm, James C. Sturdevant, has been engaged in the practice of law for
over 47 years. He has tried or settled many class actions, unlawful business practices cases, and
civil rights cases.
Representative cases include:
•

O’Donovan v. CashCall, United States District Court, (N.D. Cal.), Case No. C 08-03174
MEJ. A lawsuit against CashCall representing a class of borrowers who received $2,600
loans at interest rates above 90 percent, was filed in the Northern District Federal Court in
San Francisco on July 1, 2008. The complaint alleges CashCall’s business practices violate
numerous consumer protection and debt collection laws. CashCall makes millions of dollars
in unsecured personal loans to consumers every year at exorbitantly high and unconscionable
interest rates, the majority of which are in excess of 90 percent interest per year.
CashCall targets consumers in distress who have limited credit alternatives and are
financially unable to repay its loans as the loan terms require. It structures its loans so that
they are effectively interest-only over much of the loan term, therefore requiring consumers
to pay its extremely high interest charges for several years, without any significant reduction
in their loan balances. Its high interest rates, oppressive loan terms, and protracted
repayment time make it impossible for most consumers who fall prey to its advertisements to
pay off their loans within any reasonable time period, even to pay their loans according to a
schedule without defaulting. CashCall secures its profit by collecting high interest payments,
while the outstanding principal balance is barely reduced while pumping its customers’ loan
balances up by adding on late fees and insufficient fund charges. Once a customer falls
behind in payments, CashCall turns to coercive collection practices to keep the customer
paying. A significant percentage of consumers, estimated at 45%, default on their loans, and
the percentage of customers CashCall pursues with collectors is extremely high. In
collecting its loans, CashCall makes frequent and repeated harassing telephone calls to a
consumer’s residence, place of employment, and/or cellular phone, up to multiple times a
day, for days or weeks in a row, demanding payment of outstanding debt. During these phone
calls, CashCall uniformly employs aggressive tactics, including abusive tone and language,
1
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harassing tone and language, and providing incorrect or misrepresentative information to
convince consumers to make payments.
The district court certified two California sub-classes totaling approximately 135,000
individuals.
1. The Loan Unconscionability Class: All individuals who, while residing in California,
borrowed from $2,500 to $2,600 at an interest rate of 90% or higher from CashCall, Inc.
for personal, family or household use on or after June 30, 2004 through July 10, 2011.
2. The Conditioning Class: All individuals who, while residing in California, borrowed
money from CashCall, Inc. for personal, family, or household use on or after March 13,
2006 through July 10, 2011 and were charged an NSF Fee.
After extensive discovery, plaintiffs and CashCall each filed a motion for partial summary
judgment on October 17, 2013, on the conditioning class, and defendant filed a motion for
summary judgment on the unconscionability class. On July 30, 2014, the district court issued
an extensive memorandum and order granting plaintiffs' motion for summary judgment on
the conditioning claim and denying CashCall’s motion for summary judgment on the
unconscionability claim. de la Torre v. CashCall, Inc., 2014 U.S. Dist. LEXIS 105313
(2014). A trial on damages for the conditioning claim and liability and restitution on the
unconscionability claim was held in May, 2015. Plainitffs prevailed with the Court awarding
statutory damages. Subsequently the parties settled the conditioning claims for statutory
damages and attorneys’ fees. CashCall changed its lending practice in 2011, eliminating the
condition.
As to the unconscionability claims, the district court initially denied CashCall’s motion for
summary judgment, then reversed itself on reconsideration, concluding that it lacked
jurisdiction to determine unconscionability without determining the appropriate interest rate.
Plaintiffs appealed. The Ninth Circuit certified the question to the California Supreme Court
of whether the interest rate alone could render the loans unconscionable. In August, 2018,
the California Supreme Court issued its opinion answering the question in the affirmative and
holding for the first time that individuals could bring an affirmative claim for relief under
California’s UCL on the ground of unconscionability for price unconscionability. De La
Torre v. CashCall, Inc., 5 Cal.5th 966 (Cal. 2018). The Ninth Circuit reversed the grant of
summary judgment. On remand the district court dismissed the case for want of a federal
question.
Plaintiff refiled the unconscionability claim in San Mateo County in March, 2019. Statewide
class certification was granted in January, 2020. The trial judge denied CashCall’s motion
for summary judgment in February, 2021 A bench trial commenced in March, 2021 on much
of the same evidence developed in the federal action. A decision by the trial judge is
anticipated by the fall of 2021
*Kirola v. City and County of San Francisco, United States District Court (N.D. Cal.), Case
No. 07-3685 SBA. Plaintiffs filed this proposed class action to address the City and County of
San Francisco's long standing and continuing failure to satisfy its legal obligation to provide
2
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access to its programs, services and activities for wheelchair users and other persons with
mobility disabilities. That obligation arises under Title II of the Americans With Disabilities
Act of 1990 and Section 504 of the Rehabilitation Act of 1973, as well as California
Government Code § 11135, et seq., the Unruh Civil Rights Act, Cal. Civ. Code §§ 51 et seq.,
and the Disabled Persons Act, Cal. Civ. Code §§ 54 et seq. The district court certified a class
of approximately 21,000 persons in 2010. Plaintiffs seek injunctive relief in this action on
behalf of themselves and other members of the class, to assure that full and equal access is
provided in the reasonable future. The case went to a non-jury trial on April 4, 2011, and was
fully briefed post trial in August, 2011. The district court finally issued its decision in
November, 2014 dismissing all of the claims Kirola v. City and County of San Francisco, 74
F.Supp.3d 1187 (N.D. Cal. 2014). Plaintiff appealed.
The Ninth Circuit reversed. Kirola . City and County of San Francisco, 860 F.3d 1164 (9th
Cir. 2017). The Court of Appeals concluded that the district court incorrectly concluded that Ms.
Kirola lacked standing to pursue claims on her own behalf and on behalf of the class. It also held
that the district court erroneously concluded that ADAAG did not apply to the City’s pedestrian
rights of way, parks, playgrounds, or other recreational facilities. The Court of Appeals further
held that the district court’s rejection of the testimony of Plaintiffs’ expert witnesses was improper
because, although the rejection of the testimony was characterized as based on credibility
determinations, they were, in fact, grounded on this Court’s misapprehension of the governing law
regarding the standards applicable to facilities that were newly constructed or altered. Finally, the
Court of Appeals rejected the proposition, advanced by the City and adopted by this Court, that
class-wide injunctive relief was not warranted. The Court of Appeals concluded its opinion by
issuing highly prescriptive instructions to the district court on the issues to be re-examined on
remand and the law to be applied in that re-examination. On remand the district court ordered the
parties to mediate. That failed. The City filed a motion for judgment in September, 2018 in
derogation of the Ninth Circuit’s opinion. After nearly twenty-nine months, the district granted
the motion and dismissed the case. Kirola v. City & County of San Francisco, 2020 U.S. Dist.
LEXIS ______ (N.D. Cal. March 12, 2021). Plaintiff and the plaintiff class will appeal.



In Re: Chase Bank USA, N.A. “Check Loan” Contract Litigation, U.S. District Court
(N.D. Cal.),MDL No. 2032, Case No. 3:09-md-02032-MMC. The Sturdevant Law Firm
was a member of the Executive Committee on this nationwide class action on behalf of
Chase credit card customers whose “life of the loan” credit card terms and conditions
were unilaterally changed to increase the minimum payment from 2% to 5% with little or
no notice. Plaintiffs and the class they have been appointed to represent are credit
cardholders who accepted Defendant Chase Bank’s offer of a low APR “check loan” that
would remain fixed for the “life of the loan.” They paid an up-front fee in exchange for
their low APRs and, unlike many of Chase’s cardholders, managed to avoid all the builtin traps that would have compromised their ability to maintain the benefits of that low
APR.
Chase reaped some $180 million in up-front transaction fees from the group of
cardholders that now comprise Plaintiffs and the class. After that, however, Chase
decided that it could profit even more if it eliminated that particular group’s side of the
3
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bargain-the low APRs. So in the middle of the recent economic crisis, Chase notified
Plaintiffs and the class that it was more than doubling their monthly payments unless they
agreed to surrender their low, fixed APRs and agree to a higher, variable APR.
Plaintiffs filed suit, alleging that singling them out for a minimum monthly payment
increase under Chase’s standard Cardmember Agreement-while leaving the payment
terms unchanged for the other 99% of Chase’s customers subject to the same
Cardmember Agreement-constituted a violation of the implied covenant of good faith and
fair dealing. Plaintiffs also asked the court to certify the implied covenant claims for
class treatment. On May 13, 2011, the district court granted Plaintiffs’ motion for class
certification, reasoning that whether Chase’s conduct was arbitrary or unreasonable and
whether that conduct frustrated its customers’ reasonable expectations were common
questions that could be adjudicated for all using common proof-much of which
comprised the voluminous evidentiary record the district court considered in reaching its
decision. The Ninth Circuit Court of Appeals denied Chase’s request for immediate That
c2012 a $100 million settlement of the case.


Juarez v. Jani-King of California, Inc., et al., U.S District Court, Northern District of
California Case No. CV 09-03495 SC. This is a case brought by janitorial workers
against a national janitorial cleaning company for violations of the California Labor
Code. California law provides that when a worker claiming violations of the Labor Code
offers evidence that she has performed services for another, an employment relationship
is presumed and the burden is on the employer to prove an independent contractor
relationship. The district court denied class certification in 2011. Juarez v. Jani-King of
California, 273 F.R.D. 571 (N.D. Cal. 2011). The district court then granted summary
judgment to Defendants on Counts 1-5 and 8-13 of Plaintiffs’ First Amended Complaint
and Plaintiffs’ complaint was dismissed with prejudice in 2012.Plaintiffs appealed. On
the eve of oral argument in 2015, the California granted review in Dynamex v. Superior
Court, raising issues about the proper test to apply in determining whether is an employee
or some other category of worker. In 2018 the California Supreme Court issued a
unanimous opinion demonstrating that the test applied by the district court was
erroneous. 4 Cal. 5th 903, 416 P.3d 1 (2018), reh'g denied (June 20, 2018). In response,
The Ninth Circuit vacated the decision below and directed the district court to reconsider
the judgment in this case in light of the California Supreme Court’s decision in Dynamex.
Juarez v. Jani-King of Cal. 728 Fed. Appx 755 (9th Cir. 2018). The case returned to the
district court which granted plaintiff’s motion to vacate the prior summary judgment.
After Plaintiffs filed motions for class certification and partial summary judgment, the
Ninth Circuit certified to the California Supreme Court the issue of whether Dynamex is
retroactive. That case was argued in early November and will be decided in early 2021.
If Dynamex is retroactive, proceedings will re-commence in the district court on the
pending motions.

●

Miller v. Bank of America, et al., San Francisco Superior Court Case No. 301917, a
statewide class action lawsuit against Bank of America challenging the bank’s practice of
4
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seizing exempt funds from Social Security direct deposit accounts to satisfy claims it has
against the account holders, in violation of the public policy record established in Kruger
v. Wells Fargo Bank (1974) 11 Cal.3d 352, the Consumer Legal Remedies Act, Civil
Code section 1750 et seq., and the Unfair Competition Law, Business and Professions
Code section 17200 et seq. In 2003, the Honorable Anne Bouliane certified the case as a
statewide class action consisting of more than 1.1 million customers. After a five-week
jury trial in February 2004, the jury awarded damages exceeding $1.2 billion consisting
of more than $75 million in compensatory damages, $1,000 in special statutory damages
to each class member, and $275,000 to the named plaintiff for emotional distress. After
the jury verdict, Judge Bouliane heard additional equitable claims and in December 2004
issued a decision finding that Bank of America had engaged in “unconscionable,”
“unlawful,” “fraudulent,” and “unfair” conduct, ordered the Bank to “immediately
implement whatever procedures or other means are necessary to prevent exempt Social
Security funds and other governmental benefits from being subject to such setoffs or
collection efforts,” ordered the Bank to make restitution of over $284 million to the class.
A final judgment and permanent injunction were issued in March 2005. The bank
appealed the judgment and obtained a stay of enforcement. The Court of Appeal
reversed, 144 Cal.App.4th 1301, 51 Cal.Rptr.3d 223 (2006). On June 1, 2009, the
California Supreme Court affirmed the Court of Appeal holding that California’s public
policy of protecting exempt funds from bank seizure applied only to separate accounts,
not fees collected from a single account. Miller v. Bank of America (2009) 46 Cal.4th
630.
●

Hood, et al. v. Santa Barbara Bank & Trust, et al., Santa Barbara Superior Court Case
No. 1156354, a proposed national class action challenging the unlawful, unfair and
deceptive practices of defendants Santa Barbara Bank & Trust and Jackson Hewitt tax
preparation services in connection with the seizure of income tax refunds without prior
notice and any judicial process to effectuate third-party debt collection after individuals
apply for and are denied Refund Anticipation Loans. On September 28, 2006, the
Second District Court of Appeal issued a favorable decision holding that federal law
protections of banks does not bar a consumer’s right to challenge the banks’ debt
collection practices, 143 Cal.App.4th 526, rehearing denied (Oct 26, 2006), review
denied (Jan 03, 2007). In 2008, the parties entered into a settlement agreement, subject to
court approval in May, 2009, which creates a nationwide settlement fund of $8.5 million
and a substantially changed notice to RAL applicants.

●

Californians for Disability Rights v. Meryvn’s, LLC, Alameda County Superior Court
Case No. 2002-51738, an action challenging Mervyn’s practice of denying access to its
stores to individuals with mobility disabilities. Following a lengthy bench trial, the trial
court issued judgment for Mervyn’s, finding that its conduct did not violate federal or
state disability access laws. On appeal, the Court reversed and held that plaintiff made a
prima facie showing that removal of architectural barriers in public accommodations was
readily achievable; and the availability of new and remodeled stores owned by defendant,
in which stores’ architectural barriers had been eliminated, did not satisfy defendant’s
obligation, under ADA, of making defendant’s goods and services available to disabled
individuals through alternative methods that were readily achievable. Californians for
Disability Rights v. Mervyn’s (2008) 165 Cal.App.4th 571.
5
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●

The Providian Credit Card Cases, San Francisco Superior Court, Judicial Council
Coordination Proceeding No. 4085, a nationwide consumer class action challenging the
unlawful, unfair, and deceptive practices of defendants Providian Financial Corporation,
Providian Bank, Providian National Bank, and Providian Bancorp Services in connection
with advertising and soliciting of credit card holders. The trial court approved a
nationwide settlement of $105 million, plus injunctive relief.

●

Ting v. AT&T, U.S. District Court, Northern District of California, Case No. C 012969
BZ ADR, a class action lawsuit against AT&T on behalf of seven million California
consumers. In its landmark ruling, the court found that the mandatory arbitration clause
was illegal, unconscionable, and unenforceable because it sought to strip consumers of
legal rights and remedies available to them in a judicial forum, including consequential
and punitive damages, the right to file and participate in class actions, the right to recover
costs upon prevailing, and the right to a public forum. Ting v. AT&T, 182 F.Supp.2d 902
(N.D. Cal. 2002). The Ninth Circuit affirmed in most respects in a significant opinion.
319 F.3d 1126 (9th Cir.), cert. denied, 540 U.S. 811 (2003).

●

Co-counsel for plaintiffs in Kilgore v. KeyBank, No. 09-16703 (9th Cir.), a class action
on behalf of students of the failed Silver State Helicopters vocational school against
KeyBank for predatory lending practices. The complaint alleges KeyBank USA, N.A.
violated California’s Unfair Competition Laws. The lawsuit against KeyBank USA,
N.A. and its affiliated entities seeks to prohibit KeyBank from enforcing loans it made to
California students who enrolled in Silver State, financed their tuition through KeyBank
but had not completed their education when the school shut its doors without warning and
filed for bankruptcy. The suit, brought under California’s UDAP consumer protection
law, alleges that KeyBank engaged in a pattern and practice of aiding and abetting
vocational school fraud practices of the defunct helicopter school by intentionally
omitting from its loan documents a notice (FTC Holder Rule) required by the Federal
Trade Commission’s consumer protection regulations. The lawsuit alleges KeyBank
intentionally omitted the notice – and required Silver State to omit it from its contracts –
so it could argue in court that it is not contractually bound by the FTC Holder Rule. The
lawsuit seeks to end this unfair and deceptive practice in California. The district court
denied KeyBank’s motion to compel arbitration but dismissed the amended complaint
because of federal preemption. The Ninth Circuit reversed based on intervening US
Supreme Court decisions.

●

Co-counsel for plaintiffs (Chair of Committee for California law claims) in In re Bank of
America Wage and Hour Employment Practices Litigation, U.S. District Court, District
of Kansas Case No. 2138, a multi-district proceeding bringing together numerous actions
brought against Bank of America (BofA) on behalf of current and former non-exempt
retail branch and call center employees seeking damages, including back pay for unpaid
wages, overtime and other related remedies, penalties and restitution. The suit alleges
that BofA’s policy and practice is to deny earned wages, including overtime pay, to its
non-exempt hourly employees at its retail branch and call center facilities throughout the
country. In particular, BofA requires its employees to be present and perform work in
excess of eight hours per day and/or forty hours per work week but fails to pay them
6
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overtime accordingly, and further fails to pay for all straight time hours worked. BofA
additionally fails to properly pay overtime on non-discretionary bonuses provided to its
non-exempt employees. BofA’s deliberate failure to pay its retail branch and call center
employees their earned wages and overtime compensation violates the federal Fair Labor
Standards Act (FLSA), the California Labor Code, the California Business & Professions
Code, the Revised Code of Washington and the Washington Administrative Code, as well
as other state labor laws nationwide. The consolidated complaint was filed in the U.S.
District Federal Court for Kansas on June 4, 2010. After extensive discovery and motion
practice the district court approved a nationwide settlement in 2013 for FLSA claims.
●

Morales v. JP Morgan Chase Bank, U.S. District Court, Northern District of California
Case No. 10-02068 LB, a California statewide class action lawsuit of California
homeowners against Chase Bank for failure to comply with its obligations under federal
program, HAMP, designed to modify mortgages. The lawsuit charges that Chase
breached its trial period contracts with them and violated HAMP program requirements.
It also alleges that Chase unlawfully promised permanent modifications at the end of the
trial modification period - and dragged the trial periods out – as a debt collection tactic, in
violation of California’s Fair Debt Collection Practices Act. The homeowners are sued
for an injunction requiring Chase to give them the permanent modifications it promised.
HAMP modifications reduce mortgage payments to 31% of the homeowners’ income for
five years by reducing the interest rate and in some cases extending the term of the loan.

●

Badie v. Bank of America, No. 944916 (San Francisco Superior Court), a class action
lawsuit challenging Bank of America’s attempt to impose unilaterally alternative dispute
resolution (“AD R”) on its checking and credit card account customers, thus depriving
them of access to the courts and of their constitutional rights to trial by judge or jury.
Plaintiffs challenged both the procedure utilized by the bank in imposing ADR on its
customers as well as the substance of the bank's chosen ADR “agreements.” The Bank’s
policy and procedure required no informed consent or signature; the policy was imposed
automatically when a customer wrote a check or used a credit card. Plaintiffs sought
relief from Bank of America’s practices under two California consumer protection
statutes: The Consumer Legal Remedies Act (California Civil Code § 1750, et seq.) and
the Unfair Competition Law (California Business and Professions Code § 17200, et seq.).
After nearly a four-week trial, the trial court issued its decision in August 1994, to uphold
the bank’s attempted modification of its contracts although finding no evidence that a
substantial portion of the customers read or were aware of the arbitration/reference
provisions. In November 1998, the Court of Appeal reversed. It concluded that the ADR
clause was a new material term to the agreement which required clear, unmistakable
consent by the customer. It found that the bank breached the covenant of good faith and
fair dealing, that the policy favoring arbitration does not come into play until there is
found to be an enforceable agreement containing the arbitration clause and that the
waiver of the constitutional right to a jury trial requires unambiguous consent. Badie v.
Bank of America (Cal. App. 1st Dist., 1998) 67 Cal.App.4th 779, 79 Cal.Rptr.2d 273.

●

Hitz v. First Interstate Bank, San Francisco Superior Court Case No. 870897, a statewide
class action on behalf of credit card holders under California consumer protection laws.
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Following a six-week court trial in 1992, the court in July 1993 awarded the class more
than $13.9 million in excessive late and overlimit credit card charges collected by the
bank from February 1983 through October 1991. The damages awarded were based on
the Court's ruling that the bank violated California's liquidated damages statute designed
to protect consumers in adhesionary consumer transactions. The judgment requires the
bank, in addition, to pay all costs of identifying and distributing the damage fund to the
statewide class. The court also ruled that the bank was engaged in a continuing unlawful
business practice and awarded substantial attorneys’ fees. The bank’s appeal was
partially successful. It obtained a reversal of that portion of the damages concerning the
calculation of the benefit conferred by breach through interest earnings on delinquent and
overlimit balances. In all other respects, the trial court’s decision was affirmed. Hitz v.
First Interstate Bank (1995) 38 Cal.App.4th 274.
●

Beasley v. Wells Fargo Bank, San Francisco Superior Court Case No. 861555, a
statewide class of credit card holders in . The jury awarded the class $5.2 million in 1989
after a six-week trial for unlawful liquidated damages imposed through excessive late
fees and overlimit charges. Defendant was also ordered to pay the costs of distributing
the damage award to the class. A related case handled by the firm, Kovitz v. Crocker
National Bank, et al., San Francisco Superior Court Case No. 868914, settled in 1990 for
$3.78 million in damages for a statewide class of Crocker Bank cardholders, contingent
upon plaintiffs’ success on the bank’s appeal in Beasley. The damages judgment in
Beasley was upheld on appeal in Beasley v. Wells Fargo Bank, N.A. (1991) 235
Cal.App.3d 1383. Also upheld separately was the trial court's order of attorneys’ fees,
costs and expenses of nearly $2 million under Code of Civil Procedure §1021.5,
California’s private attorney general statute. Beasley v. Wells Fargo Bank, N.A. (1991)
235 Cal.App.3d 1385; 235 Cal.App.3d 1407. The bank’s petitions for review of both
opinions were denied in March 1992. Following distribution of the damages fund in
these actions, approximately $3.3 million of undistributed residue was given to non-profit
consumer education, advocacy, and legal services organizations for the creation of a cy
pres remedy to address consumer credit and finance issues in California.

●

Yu v. Signet Bank/Virginia, et al., Alameda County Superior Court Case No. H-184674-8,
a proposed statewide consumer class action alleging that defendant Signet Bank/Virginia
and its successor engaged in a long-term unlawful business practice of filing collection
actions against California consumer credit card customers in municipal courts in the State
of Virginia, knowing such practice to be illegal, for the purpose of obtaining
unconstitutional default judgments and wage garnishment orders in Virginia which were
then enforced against California consumers without having been domesticated in the
courts of this State. Defendants’ motion for summary judgment was granted on February
18, 1997. In February 1999, the Court of Appeal reversed. Yu v. Signet Bank (1999) 69
Cal.App.4th 1377. It held that the complaint properly alleged abuse of process for an
out-of-state credit card issuer to sue California residents in the municipal court in
Richmond, Virginia without obtaining personal jurisdiction and then seeking to garnish
the wages of the California resident through a Virginia office of the California employer.
On remand, the trial court sustained a demurrer to an amended complaint on the ground
that defendants’ distant forum abuse policies and practices were protected by the
8
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litigation privilege, Civil Code § 47(b), and that Barquis v. Merchants Collection
Association (1972) 7 Cal.3d 94, on which the Yu I court ruled, had been sharply limited
by subsequent cases. The trial court deemed as moot defendants’ motion under the antiSLAPP statute, Code of Civil Procedure § 425.16, based upon the litigation privilege and
the First Amendment. The parties filed separate appeals.
On October 30, 2002, the Court issued an opinion reversing the judgment sustaining the
demurrer based on law of the case and affirming denial of the special motion to strike
under the anti-SLAPP statute. Yu v. Signet Bank/Virginia (2002) 103 Cal.App.4th 298,
126 Cal.Rptr.2d 516 (Yu II). In sweeping language, the Court held that plaintiffs have a
cause of action under Barquis for abuse of process based on the banks’ practice of distant
forum abuse and also for violation of the Unfair Competition Law, Bus. & Prof. Code §
17200. Separately, the Court held that plaintiffs met the “minimal merit” prong of the
standard relative to the plaintiffs’ possibility of success on the merits, citing Navellier v.
Sletten (2002) 29 Cal.4th 82, 89. At trial, the Court of Appeal held that, in addition to
their economic damages, plaintiffs could recover damages for emotional distress and
punitive damages “if their allegations of malice or oppression are credited.” 126
Cal.Rptr.2d at 533. Independently, it held that plaintiffs had demonstrated a probability
of success on their underlying claim, as they had presented triable issues of fact on their
abuse of process and Unfair Competition Law claims previously. After remand, the case
settled for nearly $15 million.
●

Lead counsel for the plaintiff class in Singleton, et al. v. Regents of the University of
California, Case No. 807233-1 (Alameda Superior Court) filed in December 1998. On
January 22, 2001, Judge Ronald Sabraw certified a class of all current, former and future
female employees at the Lawrence Livermore National Laboratory employed in five
different departments from October 1, 1988, to the present and who are, have been or
may in the future be adversely affected by discrimination based on gender and rate of pay
and promotional opportunities. The class is comprised of more than 3,000 women. In
October 2003, after extensive litigation and discovery, the parties entered into a proposed
class settlement. The settlement agreement provides $9.7 million to 3,200 women who
worked at Livermore Lab since 1996, plus a 1% raise for approximately 2,500 women
who are currently employed at the Lab. That raise amounts to approximately $1.3
million. In addition, the settlement agreement provides comprehensive injunctive relief
and monitoring provisions designed to eliminate the Lab’s practice of pay and promotion
discrimination in the future, as well as attorneys’ fees. The settlement was approved in
February 2004.

●

Lead counsel for the plaintiff class in Patterson v. ITT Consumer Financial Corporation,
et al., San Francisco Superior Court Case No. 936818. This case challenged the
defendant finance companies' and their affiliated insurance companies' deceptive and
unlawful practices in advertising and soliciting consumer small loans, insurance packing
on the loans, the churning of consumer loan accounts in order to maximize insurance
sales and profits, forcing consumers to sign unconscionable arbitration provisions, failing
to pay disability insurance benefits to disabled insured customers, and in engaging in
unlawful and abusive loan collection practices. Plaintiffs sought injunctive relief,
9
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restitution and damages on behalf of a class of ITT customers throughout California.
ITT's arbitration clause was ruled unconscionable and unenforceable by the trial court.
That ruling was upheld on appeal. Defendants' requests for review by the California
Supreme Court and the United States Supreme Court were denied. Patterson v. ITT
Consumer Financial Corp. (1993) 14 Cal.App.4th 1659. In June 1995, the court granted
final approval of a settlement in the action that provided approximately $4 million in
direct and indirect monetary benefits to the plaintiffs and consumer class, as well as
significant injunctive relief.
●

Co-counsel for the certified plaintiff class in Czechowski v. Tandy Corp., Case No.
892821 (San Francisco Superior Court). Plaintiffs sued Tandy Corporation in state court
alleging that Tandy had denied accrued vacation benefits to its terminated employees in
violation of California law. The case was removed to federal court, but plaintiffs
successfully obtained a remand to state court in February 1990. Czechowski v. Tandy
Corp., 731 F.Supp. 406 (N.D. Cal. 1990). In May 1990, the Court certified a class of all
persons who at the time of termination of employment were California residents and who
were not paid or will not be paid accrued vacation benefits from October 12, 1983
forward. In June 1990, plaintiffs achieved comprehensive summary adjudication on both
liability and willfulness issues. In April 1991, the parties entered into a settlement, which
received judicial approval, providing up to $16 million dollars to the class of
approximately 25,000 individuals and a change in Tandy's practice in the future.

●

Co-counsel in Equal Employment Opportunity Commission v. Pan American World
Airways, et al., Civil No. C-81-3636 RFP (N.D. Cal.), for more than 60 former Pan Am
pilots who were terminated on their sixtieth birthdays. Pan Am refused to allow the
former pilots to down-bid to the position of flight engineer and continue in service. The
EEOC offered in 1983 to enter into settlement of all claims with Pan Am. Claimants
successfully challenged the fairness of the proposed consent decree under which they
would have received either $4,000 for full back pay or an opportunity to attempt to fly as
a flight engineer. In 1988, the EEOC and Pan Am entered into a new agreement
providing less than $300 per pilot for each month of retirement, payment over two years
without interest, and an opportunity to become a flight engineer. Since full back pay is
the basic remedy for age discrimination, the Court rejected the settlement as totally
inadequate for years of discrimination. After a two-month jury trial in 1988, the parties,
including the pilot/claimants, settled the case for $17.2 million plus prospective relief and
attorneys’ fees. The settlement was upheld on appeal. 897 F.2d 1499 (9th Cir.), cert.
denied, 498 U.S. 815 (1990).

●

Sanwa Bank California v. Faafiu, Alameda County Superior Court Case No. H1683848,
a proposed statewide class action on behalf of cross-complainants. Sanwa brought an
action against Mr. and Mrs. Faafiu alleging that they had defaulted under the terms of an
automobile sales financing agreement, after they failed to maintain property damage
insurance coverage on the vehicle. Sanwa procured collateral protection insurance and
charged the Faafius' loan with the costs of this forced placed insurance. The Faafius
cross-complained alleging that Sanwa's collateral protection insurance program
constituted illegal and unfair business practices under California Business and
Professions Code §§ 17200 and 17500, because the purchase of the insurance required
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additional payments of principal and interest that doubled the initial cost of the car under
the financing agreement. Under the terms of the settlement agreement approved by the
trial court, 4,697 loan customers of Sanwa Bank who had collateral protection insurance
forced against them between January 1, 1989, and April 1, 1992 benefited from the
common settlement fund of $1,100,000.00.
●

Toussaint v. Gomez, Civil No. C-73-1422 SAW (N.D. Cal.), a statewide class of inmates
confined in administrative segregation units at San Quentin, Folsom, Soledad, and DVI.
The complaint sought relief for violations of the cruel and unusual punishment clause of
the Eighth Amendment in all phases of confinement at those institutions. The conditions
challenged include: double-celling in an average cell size of 48 square feet; lack of
adequate heating, food, medical and psychiatric care, exercise, lighting, ventilation,
education and work programs, visiting privileges, law library privileges and mail; and
lengthy confinement in administrative segregation without adequate safeguards. The
Court issued a permanent injunction in 1984 after finding that conditions at San Quentin
and Folsom constituted cruel and unusual punishment in violation of the Eighth
Amendment. In 1991, contempt proceedings were initiated to seek relief from systemic
violations of the preliminary injunction at Soledad. After the hearing, on plaintiffs'
request, the Court appointed a Monitor to investigate the violations resulting in the entry
of a permanent injunction in 1992. The permanent injunction was dissolved in 1997 after
years of compliance by defendants.

●

Co-counsel for plaintiff in Citizens for a Better Environment v. San Jose, Civil No. C93
0111 THE, (N.D. Cal. 1993), a lawsuit challenging the release of excessive quantities of
metals into the San Francisco Bay by San Jose's Water Pollution Control Plant. That case
resulted in a consent decree, which was signed in November 1993, requiring San Jose to
establish a $2 million fund to help small businesses invest in pollution prevention
technology and reduce their discharges of copper and nickel to the plant. The decree also
requires San Jose to pay $375,000.00 over three years to help fund an innovative
pollution prevention center in Santa Clara County which will study ways to further
reduce the discharge of toxic pollutants to the South Bay and will be a model of
cooperation between the City's environmental groups and industry representatives. The
decree further required the City to conduct pollution prevention audits for the 50-100
largest industrial dischargers of copper and nickel. These audits will help companies
save money by identifying the maximum reductions in toxic metals pollution possible
from each plant so that cleaning up pollution will pay for itself within a five-year period.

●

Citizens for a Better Environment, et al. v. Wilson, et al., Civil Nos. C 89-2044 and C 892064 THE (N.D. Cal.). In 1982, state and local agencies prepared a plan for achieving
federal Clean Air Act Standards in the San Francisco Bay Area. The goal of the 1982
Bay Area Air Quality Plan was to implement control measures that would result in the
attainment of ozone and carbon monoxide standards no later than 1987 and in reasonable
further progress in the interim. The plaintiffs claimed that the defendants failed to carry
out several provisions of the 1982 Plan and sought a determination of liability as well as
imposition of a remedial plan including injunctive relief and conformity to the 1982 Plan.
On motions for summary judgment, the Court ruled that MTC and certain other
defendants had failed to conform with the 1982 Plan. 731 F.Supp. 1448 (N.D. Cal.
1990). Subsequently, in December 1990, the Court issued an injunction enjoining the
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approval by MTC of future projects until the Court had been presented with and had
approved a conformity assessment program consistent with the Clean Air Act, including
the 1990 amendments to that Act. In March 1991, the Court considered the further
revised Conformity Plan developed by defendants as a result of this litigation and
approved it in all respects save one. The District Court's ruling was upheld on appeal.
MTC’s appeal from that injunction was rejected by the Ninth Circuit in October 1991 and
the remaining issues were settled in 1992.
●

In re GCC Richmond Works Cases, Judicial Council Coordination Proceeding No. 2906
(Contra Costa County Superior Court), a proposed class action arising out of the release
of toxic chemicals of oleum and sulfuric acid in Richmond, California on July 26, 1993.
James C. Sturdevant served as the Chair of the Discovery Committee, one of the four
committees created to organize and oversee the coordinated complex toxic tort litigation.
The parties in this complex case, involving more than seventy coordinated cases covering
some 65,000 individuals, entered into a global settlement in which the defendants paid up
to $180 million to the settlement class for personal injury and punitive damages claims.
The settlement was approved in October 1995.

●

Genzale, et al. v. Zenzi’s Beauty College, et al., Case No. 930702 (San Francisco
Superior Court) and Tillis, et al. v. Bank of America, N.T. & S.A., et al., No. BC073448
(Los Angeles County Superior Court), two class action cases involving vocational school
fraud. Plaintiffs in these cases, former students of vocational schools, sued the schools in
state court, alleging violations of California's unfair business practices statutes and the
California Education Code, as well as claims of fraud and breach of contract. The
students claimed that the schools made misrepresentations about educational services,
training, access to equipment, and facilities at the time the students enrolled, and failed to
refund money to withdrawing students as required by the Education Code. When the
students enrolled, they each became obligated for thousands of dollars in student loans.
The schools failed to provide the promised education and the students, unable to find
jobs, are now in default on the loans which in the aggregate total millions of dollars.
Following a five-week bench trial in the Genzale case, the trial court in June 1997
awarded the affected class members over $328,000, and doubled that amount, as a
statutory penalty under Education Code § 94319(c) to over $656,200. The damages
awarded were based on the court’s findings that the school had violated provisions of the
Maxine Waters Act, Education Code § 94316, et seq., which set mandatory disclosure
requirements related to course completion rates, job placement rates, and license exam
pass rates, and the itemization of equipment provided by the school, and charged to the
students. The Court of Appeal affirmed the liability determinations and the damages
award to the subclass in May 1999.

●

Murphy v. Wells Fargo Bank, San Francisco Superior Court Case No. 978007, statewide
proposed class action under California consumer protection laws. Plaintiff sued the bank
challenging its long-standing practice of placing a “freeze” or “hold” on its customers’
Social Security Direct Deposit accounts (the “SSDD accounts”) and imposing a $25 to
$30 legal processing fee in response to levies issued by third party creditors and imposing
a bank processing fee for each levy, in violation of the provisions under California’s
Enforcement of Judgments Law and Unfair Practices Act. In December 1997, the Court
approved a classwide settlement that provided a settlement fund of $90,000 plus interest
to class members, and an agreement by Wells Fargo Bank to (i) halt its practice of
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“freezing” or “holding” funds in the SSDD accounts and charging a legal processing fee;
(ii) pay all costs of notice and distribution of the settlement fund; and (iii) pay reasonable
attorneys’ fees and actual costs and expenses awarded by the court.
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